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Relevant Docket Entries. 


I'ATK PROCEEDI NOS 


May 

12-70 

Filed complaint issued summons. 

May 

12-70 

Filed affidavit and order appointing Ed¬ 
ward T. Pots to serve the summons and 
complaint. Clerk. 

May 

25-70 

Filed deft Sterling National Hank Trust 
Co. Answer to complaint. 

May 

25-70 

Filed deft Sterling National Hank & Trust 
Co. Proof of Claim. 

May 

25-70 

Filed Notice of Appearance for deft. Irving 
Geist. 

June 

3-70 

Filed Affidavit of Lee Franklin. 

.J une 

3-70 

Filed Order to Show Cause re; Deposit 
Monies, etc. Ret. 6/9/70. 

.June 

5-70 

Piled deft Dasha Auerbach Stuart Answer 
to complaint. 

.T mi 

0-70 

Piled dett Dasha Auerbach Stuart affidavit 
in opposition to order to show cause. 

J Ull 

!>—70 

Piled deft Irving Geist affidavit in opposi¬ 
tion to order to show cause. 

.1 1111 

0-70 

Filed notice of appearance for Lawrence Pi. 
Simon. 

.1 nil 

0-70 

P iled notice of appearance for deft’s Henry 
llecht Sr. Alice Heclit, Mary Pillen ilecht 
and Henry Heclit .Jr. 

.1 nil 

0-70 

Pi led deft Irving Geist Answer to com¬ 
plaint. 

.J une 

0-70 

Filed stipulation and order extending defts. 
Henry llecht, Sr., Alice Heclit, Mary 
Pillen llecht and Henry llecht, Jr. to an 
swcr complaint to <1/30/70. So ordered. 
McGohey, J. 





Relevant Docket Entries. 


PATE PROCEEDINGS 

Jun 12-70 Filed (left’s Royal S. Marks, Samuel Had¬ 
dad and Natalie M. Haddad Answer and 
cross claim. 

Jun 12-70 Filed deft’s statement of claim. 

Jun 17>—70 Filed deft 3rd National Hank of Hampden 

order to show cause. Re Dismiss Inter¬ 
pleader. 

Jun 15-70 Filed memorandum of law in support of mo¬ 
tion of deft to dismiss interpleader. 

June 22-70 Filed Answering Affidavit. 

June 22-70 Filed Plaintiff’s Memorandum of Law in 
opposition to motion. 

Jun 25-70 Filed deft National Hank of North America 
Answer to complaint. 

Jun 25-70 Filed deft National Hank of North America 
Statement of Claim. 

June 20-70 Filed Answer to Statement of Claim, of 
(lefts. Royal S. Marks, Samuel Haddad 
and Natalie M. Haddad, (answer to state¬ 
ment of claim filed by deft. Irving deist). 

June 20-70 Filed Answer to Statement of Claim, of 
(lefts. Royal S. Marks, Samuel Haddad 
and Natalie M. Haddad, (answer to state¬ 
ment of claim filed by deft. Dasha Auer¬ 
bach Stuart, Executrix of Estate). 

Jill 20-70 Filed Answer of deft. Dasha Auerbach Stu¬ 
art, Executrix, to the answers of the 
other defendants. 

Jul 23-70 Filed Answer of deft. Irving deist to cross- 
claim. of Royal S. Marks, Samuel Had¬ 
dad, etc. 

Jul 23-70 Filed Answer of Irving deist to answer of 
Sterling Natl. Hank & Trust Co. of NY. 
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Relevant Docket Entries. 


DATE PROCEEDINGS 


Jul 

23-70 

Filed Answer of deft. Irving deist to an¬ 
swer of Natl. Hank of North America. 

.Jul 

23-70 

Filed Answer of deft. Irving deist to An¬ 
swer of Dasha Auerbach Stuart. 

Jul 

27-70 

Filed deft’s Marks & Haddad Answer to 
proof of claim. 

Jul 

27-70 

Filed deft's Answer to statement of claim. 
(Marks A: Haddad). 

Sep. 

23-70 

Filed Memorandum and Order. National 
Hank of North America has consented 


only to the request for pltff’s discharge. 
Kenneth Hembski has merely indicated 
tlmt his claim has been paid and no fur¬ 
ther steps will be taken by him in this 
case. Third National Hank of Hampden 
County motion to dismiss is withdrawn. 
lTtlT’s motion is granted as to items 1 and 
2 as indicated. Settle Order on Notice. 
Lasker J.—mailed notice. 

Oct. 15-70 Filed Order that based upon the deposit in 
the Registry of this Court of $144.2*2.22 
by plaintiffs, defendants, and each of 
them, etc. are permanently enjoined from 
instituting or prosecuting claims or suits, 
etc.; further ordered that plaintiff is dis¬ 
charged from all liability to (lefts, and 
each of them, and all persons claiming by, 
through or under them with reference to 
the said sum of $144,2^2.22 deposited with 
this court; decision on motion for allow¬ 
ance for attorney’s fees is reserved, etc; 
further ordered that defendants may file 
answers and statement of claim within 
20 days after entry of this order, etc. 
Lasker, J. (mailed notice). 

Oct. 27-70 Filed Proof Claim. 

Nov. 4-70 Filed Proof of Claim, of deft. Irving deist. 






Relevant Docket Entries. 


DATE 

Nov. 6-70 
Nov. —70 

Nov. 10-70 

Nov. 12-70 

Nov. 16-70 

Nov. 19-70 

Nov. 10-70 

Nov. 1! >—70 

Nov. 10-70 

Nov. 24-70 

Nov. 3*1-70 


PROCEEDINGS 

Filed Proof of claim, of deft Dasha Auer¬ 
bach Stuart. 

Filed Proof of claim, of (lefts Royal S. 
Marks, Samuel Haddad and Natalie 
Haddad. 

Wed Answer of Third National Rank of 
Hampden County, and Statement of 
Claim of deft. Third National Bank of 
Hampden County. 

Filed Proof of Claim of defts. Royal S. 
Marks, Samuel Haddad and Natalie 
Haddad. 

I* i’ed stipulation ami order extending deft. 
Lawrence E. Simon’s time to serve and 
file pleadings in conformity with para¬ 
graph of order of Lasker, J. to 11/30/70. 
So ordered. MeHohey, J. 

Filed Answer of deft. Irving Heist to an¬ 
swer and statement of claim of Third Na¬ 
tional Bank of Hampden County. 

Filed Answer of deft. Irving Heist to proof 
of Claim of Sterling National Bank & 
Trust Co. of New York. 

Filed Answer of deft. Irving Heist to State- 
iii'-nt ol Claim ot National Bank of North 
America. 

Filed Answer of deft. Irving Heist to proof 
ol claim of Royal S. Marks, Samuel Had¬ 
dad and Natalie Haddad. 

Filed An" er of defts. Royal S. Marks, 
Samuel Haddcd and Natalie M. Haddad 
to Proof of (’laim. 

Filed Answer and Statement of Claim of 
(!"tt. Lawrence E. Simon. 








Relevant Ducket Entries. 


DATK 

Dec. 4-70 

Dee. 15-70 
Dec. 15-70 

Doc. 1S-70 
Doc. 2S-70 

Doc. l»!t-70 

Apr. 2-71 

Apr. 0-71 
Apr. 7-71 

May 3-71 

May 4-71 


I’RnciacniNos 

Filed stipulation and order substituting 
LoFrisco Gallagher & Konnv as attys. for 
Defendant Lawrence K. Simon, in place 
and stead of Maurice A. M. Fdkiss. So 
ordered. Croake, J. 

F led Answi:u of Irving Deist to Answer of 
deft. Dasha Auerbach Stuart. 

Filed Axswkr of deft. Irving Deist to An¬ 
swer and Statement of Claim of deft. 
Lawrence F. Simon. 

Filed Plaintiff’s Answer to cross-claim of 
(left. Lawrence F. Simon. 

Died Answer of Royal S. Marks, Samuel 
Haddad and Natalie M. Haddad to Claim 
of deft. Lawrence F. Simon. 

Filed Answer to statement of claim of deft 
Lawrence F. Simon (deft Dasha Auer¬ 
bach ). 

Filed Deft Lawrence F. Simon affdvt 
notice of motion ret. 4-13-71 granting 
leave to LoFrisco Gallagher & Kenny to 
withdraw as attys of record for deft 
Simon. 

Filed Deft. Stuart etc. notice of deposition. 

Filed alTdvt of Kurt .1. Wolf atty for deft. 
Dasha Aucrbaek Stuart in connection 
with the motion made by Messrs Lo- 
Frisco Gallagher & Kenny to withdraw as 
atty of record. 

Filed memo endorsed on motion filed 4-2-71 
Motion disposed of in accordance with 
slip to be submitted- So ordered Mot¬ 
ley, J. 

Filed Consent order of substitution of atty. 
for deft Simon So ordered —Motley, ,J. 








Ga 


DATE 

Jan. 19-72 


Feb. 1G—72 


Feb. 1G-72 
Feb.' 1G-72 


Feb. 17-72 


Feb. 17-72 
Feb. 17-72 


Feb. 23-72 


Feb. 25-72 
Mar. 13-72 

Mar. 14-72 

Mar. 15-72 


Mar. 15-72 


Relevant Docket Entries. 

PROCEKDI NOS 

Filed answer of deft. D.A. Stuart to the 
answers Ac claims of other defts. 

Filed deft’s 3rd. National Bank of Hamp¬ 
den County affidavit Ac notice, of motion 
for summary judgment ret. 2-29-72. 

Filed deft's joint statement under rule 9(g). 

Filed deft’s memorandum of law in support 
of his motion ret. 2-29-72. 

Filed deft’s (Dasha Auerbach Stuart) affi¬ 
davit Ac notice of motion, summary judg¬ 
ment ret. 2-29-72. 

Filed joint statement under rule 9(g). 

Filed deft’s memorandum of law in support 
of his motion for summary, judgment ret. 
2-29-72. 

Filed affirmation by 11. (Jurahian, in opposi¬ 
tion to motions for summary, judgment 
ret. 2-29-72. 

Filed stip to adj. joint motion for summary 
judgment from 2-29-72 to 3-21-72. 

Filed affidavit of James Sawyer in opposi¬ 
tion to motion for partial, summary 
judgment. 

Filed additional affidavit by James Sawyer 
in opposition to motion for partial sum¬ 
mary judgment. 

Filed deft’s (Lawrence E. Simon) affidavit 
Ac notice of cross-motion, summary judg¬ 
ment ret. 3-21-72. (9g statement in¬ 

cluded) 

Filed deft’s (Lawrence E. Simon) memo¬ 
randum of law in support of his motion 
ret. 3-21-72. 
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Relevant Docket Entries. 


VA1 i“HO< I KDINT.S 

Mar. 15-72 Filed affidavit by 10.T. Post He: motions bv 
deft’s. 

Mar. 20-72 Filed Trustee’s affidavits & notice of mo¬ 
tion dismiss complaint, ret. 2-21-72. 

Mar. 20-72 Filed Trustee’s memorandum in support of 
his motion ret. 3-21-72. 

•Jill. 14—72 I" i led M kmokamm'm : 'Die motions for sum¬ 
mary judgment are denied with, leave to 
renew the motions after the trustee has 
answered. So ordered. Bauman, J. 
Mailed notice. 

A ug. 8-72 Filed A nswkr of Robert B. Schindler, as 
Trustee, to complaint, and Statement of 
Claim. 

Aujr. 8-72 Filed Amended Answer of Robert B. 

Schindler to Complaint, arid Statement 
of Claim. 

Au^r. 10-72 filed detts Marks and Haddads answer to 
proof of claim. 

Jan. 24-73 Filed Deft’s Dasha A. Stuart affidavit & 
show cause order ret. before, Frankel, J. 
on 2-<>-7d to enjoin deft. Simon from pro¬ 
ceeding with his motion in the Supreme 
Court. 

Jan. 24-73 Filed deft’s Dasha A. Stuart’s m ran¬ 
dom of law in support of his motion. 

I eb. 15-73 filed affidavit by C.G. Kleinbaum in oppo¬ 
sition to Stuart’s motion. 

feb. 15-73 Filed deft’s memorandum of law in oppo¬ 
sition to motion by Stuart. 

feb. 15-73 Filed affidavit of Irwin B. Robins in reply 
to answering papers by deft. Simon in 
opposition to motion. 
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Relevant Docket Entries. 


DATE 

Feb. 15-73 
Feb. 26-73 


Feb. 26-73 
Mar. 13-73 


Apr. 2-73 
Apr. 2-73 

Apr. 3-73 
Apr. 10-73 

Apr. 13-73 
Apr. 3-73 
Apr. 3-73 

Apr. 10-73 


PROCEEDINGS 

Filed (left’s Stuart’s memorandum (reply) 
in supjxirt of motion. 

Filed Memorandum: Deft’s Stuart’s mo¬ 
tion to enjoin the motion of deft. Simon 
in the Supreme Court of the State of 
New York, County of New York, is de¬ 
nied. So ordered. Frankel, J. M/n. 

Filed Sur-reply affidavit of C.G. Klein- 
baum to affidavit of I.B.Robbins. 

Filed Order that Proposed findings of fact, 
if any, in addition to those the parties 
have stipulated, proposed conclusions of 
law, & trial briefs will be served & filed 
on or before 4-2-73. Trial, will com¬ 
mence at lb A.M. on 4-18-73. So ordered. 
Frankel, J. 

Filed (left’s (Stuart) proposed additional 
findings of fact & conclusions of law. 

Filed trial memorandum of deft. (Stuart) 
as executrix the last will, & testament of 
Josef Auerbach. 

Filed deft's li.K. Simon trial memorandum. 

Filed deft’s Stuart’s affidavit & Show cause 
order ret. on 4-11-73 Re: written request 
for admission. 

Filed Memo-Knd. on order to show cause 
dtd 4-10-73. Motion withdrawn. 

Filed deft’s Simon Proposed findings of 
fact & conclusions of law. 

Filed notice of appearance for R.B. 
Schindler, Trustee in Bankruptcy, of L.K. 
Simon. 

Filed D.A. Stuart request for admission. 



Relevant Docket Entries. 


DATE 

Apr. 16-73 

Apr. 26-73 
Apr. 27-73 

May 18-73 

J un. 1-73 

June 14-73 
Aug. 15-73 
Feb. 25-74 
March 13-74 
March 13-74 
Apr. 15-74 
Apr. 15-74 

May 16-74 


PR( K'KEDIXG.S 

Fil<*i Order that (left’s Royal S. Marks, 
Samuel Haddad & Natalie, Haddad's 
statement of claim previously served & 
filed herein lx-, deemed & same is with¬ 
drawn etc. Frankel, J. 

Before Frankel.J. Non-Jury trial begun. 

Trial continued & adjourned, referred to 
Magistrate Goettel to hoar, & report. 

Filed Notice of Settlement and Order—Or¬ 
dered that the issues in the above entitled 
action are referred to Mag. Goettel to 
hear and report, etc. Franked, J. (rnn) 

Filed deft’s third National Rank Notice to 
take deposition of deft. L. E. Simon on 
6-8-73. 

Filed transcript of record of proceedings 
dated Apr. 27-73. 

I 1 iled transcript of the record of proceedings 
dted. Apr. 20-27—1973. 

Pre-Triad Conference Heed by Mao. Goet- 

TED. 

I* iled special Master’s report of Magistrate 
Goettel. 

Filed special Master’s supplemental report 
of Magistrate Goettel. 

Filed deft. Third National Rank of Hamp¬ 
den County objections to Master’s report. 

Filed memorandum in support of deft. 
Third National Rank’s objections to Spe¬ 
cial Master’s report. 

Filed deft. Dasha Auerbach Stuart, as Ex¬ 
ecutrix, etc. notice of motion for an order 
to confirm and adopt the report of the 
Special Master. Ret. 5-28-74. 



Relevant Docket Entries. 


DATE 

July 3-74 


July 31-74 


Vug. 8-74 


PROCEEDINGS 

Filed Memorandum—Order—the court ap¬ 
proves and adopts the rulings proposed 
by Magistrate Goettel. Proposed judg¬ 
ments should he submitted on notice. It 
is so ordered— Fkankel, J. (m/n) 

Filed Final Judgment—ordered that out of 
the sum of $144,382.22 in the Registry of 
the Court, the Clerk of the Court pay out 
the following amounts: 

(1) To pltff’s counsel, Post, Hopkins & 
Uemott, the sum of $15,920.48 

(2) To deft. Third National Bank of 
Hampden County the sum of $87,- 
050.97. 

(3) To dolt. Dasha Auerbach Stuart, Ex¬ 
ecutrix under the Will of Josef Auer¬ 
bach, the sum of $41,404.77. 

—that pitlT. Massachusetts Mutual Life 
Insurance Co. shall pay from the monies 
held in escrow by it prior to 1-1-73, the 
lollowing sums to the following persons 
as indicated—and that pitlT., Massachu¬ 
setts Mutual Life Insurance Co. shall pay 
out of any renewal commissions which 
have accrued to the account of Lawrence 
E. Simon since 1-1-73 the following sums 
as indicated. Fkankel, J. Judgment 
entered—7-31-74. Clerk. Ent. 8-1-74. 

(m/n) 

Filed Robert B. Schindler, as Trustee in 
Bankruptcy of Lawrence E. Simon, Bank¬ 
rupt, Intcrvenor, notice of appeal from 
final judgment filed 7-31-74. Mailed copies 
to: Post, Hopkins & Demott—Yelliri. 
Kenner &: Levy—Bleakely, Pratt, Schmidt 
& Frit?—Harry Gurahian, Esq.—Lee 
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Relevant Docket Entries. 

DATE proceedings 

Franklin, Esq.—Maurice Isorman, Esq.— 
Martin, Bloom, Lipton & Van l)e Walk*— 
and Hyman L. Kowa. Ent—d-fl-74. 

Aug. Jl-74 Filed affdvt. of Robert B. Schindler, as 
Trustee in Bankruptcy of Lawrence K. 
Simon, Bankrupt, lutervenor, and order 
to show came with a stay that pitfT. 
Massachusetts Mutual Life Insurance Co. 
and its attvs, etc. and the (lefts. Lawrence 
E. Simon, Third National Bank of Hamp¬ 
den County and Dasha Auerbach Stuart, 
Executrix under the Last Will and Testa¬ 
ment of Josef Auerbach why an order 
should not be entered—directing the said 
pltfif's attys and the (lefts, as indicated to 
return to the Registry of this Court checks 
issued to said pltflf’s attys and said (lefts, 
by the Clerk of this ('ourt as indicated that 
pending a hearing and determination of 
this motion, the pit(T and said (lefts., etc. 
are hereby restrained from taking any 
steps to execute upon or enforce the pro¬ 
visions of said judgment as indicated. 
Ret. 8-12-74 at 4:0b I\M. Frankel, J. 

Aug. 13-74 Filed deft. Dasha Auerbach Stuart, execu¬ 
trix under the last will and testament of 
Josef Auerbach (“Stuart") afTdvt. of 
Irwin B. Robins in opposition to motion 
of lutervenor Robert B. Schindler as 
Trustee in Bankruptcy of Lawrence E. 
Simon, etc. 

Aug. 13-74 Filed pit IT’s answering affdvt. of Edward T. 
Post. 

Aug. 13-74 Filed deft. Third National Bank of Hamp¬ 
den County affdvt. of Frank A. Fritz in 
opposition to motion of lutervenor Trus¬ 
tee. 





12 a 


DATE 

Aug. 13-74 
Aug. 13-74 
Aug. 13-74 

Kept. 10—74 
Sept. 10-74 
Apr. 15-74 
Sept. 10-74 
Sept. 10-74 
Sept. 10-74 
Sept. 10-74 
Sept. 10-74 
Sept. 10-74 

Sept. 10-74 
Sept. 10-74 
Sept. 10-74 


Relevant Docket Entries. 

PROCEEDINGS 

Filed afTdvt. of personal service of Robert 
B. Schindler. 

Filed afTdvt. of personal service of Cynthia 
Levenson. 

Filed memo endorsed on order to show 
cause with a stay filed K-9-74. Motion 
granted < i terms directed at oral argu¬ 
ment. Counsel to prepare order, on stipu¬ 
lation if possible. Frankel, J. (in/n) 

Filed trails of proceedings dtd Sept 21, 25, 
1973. 

Filed proposed findings of facts of Third 
National Hank. 

Filed memo in support of Defts objections 
to Special Masters Report. 

Filed proposed conclusions of Law of Third 
National Bank. 

Filed proposed additional findings of fact 
and conclusions of law of intervenor. 

Fihil objections to Special Masters Report 
and Supplemental Report. 

Filed Trustees reply memo of Law to reply 
memo of Lasha Auerbach Stuart. 

Filed reply memo with "espoct to res judi¬ 
cata 

Filed trustees memo of Law on the defense 
of Res Adjudicata raised by the deft 
D./Stuart. 

Host Trial memo of North America Hank. 

Reply post trial memo of Rbt Schindler. 

Filed post trial mem of third national Hank. 









HATH 



Sept. 

10-74 

Sept. 

10-74 

Sept. 

10-74 

Sept. 

10-74 

Sept. 

10-74 

Sept. 

10-74 

Sept. 

10-74 

Sept. 

10-74 

Sept. 

10-74 

Sept. 

10-74 

Sept. 

10-74 

Sept. 

10-74 

Sept. 

13-74 

Oct. 

18-74 
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Relevant Docket Entries. 

PROCEEDINGS 

P’ded supplem-ntal trial nicrno of Third 
National Bank in opposition to trial memo 
of It. Schindler. 

Filed post trial memo of Third National 
Bank. 

Filed post trial memo of deft Dalia Auer¬ 
bach as executrix. 

Filed supplemental trial memo of It. Schind¬ 
ler. 

biled trial memo of Third National Bank. 

Piled trial memo of li. Schindler. 

Fil<*d pretrial memo of deft Third Na¬ 
tional Bank. 

Filed 1 ’re Trial Memo. OS1IR. 

Filed Pre Trial Memo. PltfT. 

Piled pltffs. Pre Trial Memorandum. 

Piled Pre I rial Memorandum Statement of 
Federal Court’s Jurisdict : n. 

P’iled Stipulation of P’aets. 

Piled Notice that the record on appeal has 
been certified and transmitted to the 
U.S.C.A.P. on 9-13-74. 

Filed Consent Order—that Oljja Auerbach, 
Iburmar Auerbach Stuart and IIel<ra 
K’utb denning are substituted for Dasha 
Auerbach Stuart and the title of the 

within action is changed as indicated._ 

pltfT. Mass. Mutual is directed to deposit 
forthwith in the Registry of this Court 
to tlie credit of the within action the sum 
°f $lH8,o(i;).83 etc. as indicated where¬ 
upon pltfT. shall be relieved and is 
charged from any and all further liabil- 
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Relevant Docket Entries. 

date proceedings 

ity to the (lefts, and intervenor etc as 
indicated—the Judgment Fund shall be 
used to purchase a certificate of deposit 
for the term of sixty days from Manu¬ 
facturers Hanover Trust Co., 350 Park 
Ave.—New York, N.Y. 10022 etc. as in¬ 
dicated—in purchasing a new certificate 
of deposit at the expiration of each sixty- 
day period, the amount of repurchase is 
to include the original amount of the 
Judgment Fund, the Future Fund plus 
all interest accrued, etc. as indicated each 
Judgment creditor and/or Future Judg¬ 
ment creditor shall receive from the 
Judgment Fund, Future Fund and Fu¬ 
ture Fund earnings, the amounts as in¬ 
dicated— and upon either withdrawal of 
the appeal herein or if the appeal is 
prosecuted to its conclusion upon the 
entry of a new order for final judgment, 
the Court shall direct the Clerk of the 
Court to make payments to the parties 
as determined in accordance with para¬ 
graph 5 of this order. So ordered— 
Franked, J. 

Oct. 30-74 Filed pltfT’s notice of deposit in ti.e Reg¬ 
istry of this Court the sum of $188,505.83 
pursuant to order of Frankel, J, dated 
and filed 10-18-74. 






Complaint in Interpleader Under 23 U. S. C. A., 
Section 1335. 

1 laintifT, Massachusetts Mutual Life Insurance Com¬ 
pany by its attorneys Friend, Post & Hopkins alleges on 
information and belief as follows: 

1. I Iaintift, Massachusetts Mutual Life Insurance Com¬ 
pany (hereinalter called Mass. Mutual) is p. corporation 
organized and existing under the laws of the Common¬ 
wealth of Massachusetts. Its principal place of business is 
in Springfield, Massachusetts. 

2. Defendant Third National Bank of Hampden County, 
formerly know as Third National Bank & Trust Company 
(hereinafter called Third National), and defendant 
National Bank of North America (hereinafter called 
National Bank) and Sterling National Bank & Trust Com¬ 
pany of New York (Hereinafter called Sterling National) 
.ire national banking associations organized and doing 
business under the provisions of the National Banking 
Act. I he Third National has its principal place of busi¬ 
ness in Springfield, Massachusetts. National Bank and 
Sterling National have 'In r principal places of business in 
New York City. 

3. Dasha Auerbach Stuart is the Executrix of the last 
will and testament ot Josef Auerbach—California. 

4. Defendant Irving Deist is an individual who resides 
in New York, New York. 

Defendant Kenneth Dembski is an individual who 
resides in New York, New York. 

b. Defendant Lawrence E. Simon is an individual who 
resides in New York, New York. 
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Section 1335. 

7. Defendant Royal S. Marks is an individual who 
resides in New York New York. 

8. Defendants Samuel Haddad and Natalie Haddad are 
individuals who reside in New York, New York. 

1). Defendants Henry Hecht, Sr. and Alice Hecht ai * 
individuals who reside in Baltimore, Maryland. 

10. Defendant Mary Ellen Hecht, M. D. is an individual 
who resides in Long Island, New York. 

11. Defendant Henry Hecht, Jr. is an individual who re¬ 
sides in New York, New York. 

12. This complaint i: filed pursuant to the Federal Inter¬ 
pleader Act of June 1048 c. (>4(1, 02 Stat. 931, 28 U. S. C. A. 
1335 (1963). 

13. The amount in controversy, which has been de¬ 
posited into the Registry of this court exceeds $500.00, 
namely $144,.‘182.22. 

14. Defendant Lawrence E. Simon, a former general 
agent of plaintiff executed a contract with plaintiff dated 
July 1st, 1932. A copy of which is marked Exhibit “A", 
attached hereto and made a part hereof. 

15. On or about November 10. 1938, defendant Lawrence 
E. Simon executed a document by which lie collaterally as¬ 
signed and transferred to Third National all his right, title 
and interest in and to all renewal commissions thereafter 
becoming due and payable to him under the contract desig¬ 
nated Exhibit “A" and plaintiff executed said contract 
showing its consent to the assignment subject to a reserva- 
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Section 1335. 

tion of its rights under said contract. A true copy of said 
assignment and consent, marked Exhibit “B”, is attached 
hereto and made a part hereof. 

1G. On December 31, 1962 said contract, marked Exhibit 
“A” was terminated. 

17. Defendant Lawrence E. Simon executed a contract 
with plaintiff dated September 1G, 1!H»4. A copy of said 
contract, marked Exhibit “C”, is attached hereto and made 
a part hereof. 

IS. Defendant Lawrence E. Simon executed a contract 
with H. C. Copeland & Company, Inc., a former general 
agent of plaintiff dated January 2, 1963. 

19. Defendant Lawrence E. Simon executed a contract 
with Desmond J. Lizotte, a general agent of plaintiff dated 
March 16, 1964. 

20. Plaintiff marie payments to Lawrence E. Simon sub¬ 
sequent to the execution of Exhibit “B”, pursuant to its 
terms, until March 29, 1967. 

21. Prior to March 29, 1967, defendant Lawrence E. 
Simon defaulted in making payment to Third National 
of the indebtedness mentioned in Exhibit “B” and Third 
National gave notice of said default to plaintiff and defend¬ 
ant Simon. 

22. Commencing in March 2D, 1967, plaintiff made pay¬ 
ments to Third National, pursuant to the terms of Exhibit 
"B”, until on or alnmt January 4, 1968, when plaintiff 
was served in New York County, New York, with a Sub- 
pv -*na and Restraining Notice in the case of I rving (feist v. 
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Lawrence E. Simon, Supreme Court, County of New York, 
Index No. 21099/67. Said notice referred to an alleged 
judgment debt of $41,620.00. 

23. Third National has advised plaintiff that as of 
January 4, 1068, Lawrence E. Simon was indebted to Third 
National in the amount of $132,055.20, [this interest, but 
plaintiff lias made no payment of renewal commission*, 
otherwise due to Lawrence E. Simon, either to Lawrence E. 
Simon, Third National or any other person since January 
4, 1068. 

24. On or about January 10, 1068, Plaintiff was served 
in New York County, New York, with a garnishment notice 
in an action entitled Josef Auerbach v. Pension Corpora¬ 
tion of America and Lawrence Simon, Index No. 4170/68 
based on an alleged judgment debt in the amount of 
$71,000.00. 

25. On or about June 13, 1068, plaintiff was served in 
New York County, New York with a restraining notice to 
garnishee in an action entitled National Hank of North 
America v. Pension Corporation of America and Lawrence 
E. Simon, Supreme Court County of New York Index No. 
8724/68 based on an alleged judgment debt in the amount 
of $242,435.00 in favor of National Hank of North America 
v. Pension Corporation of America and Lawrence E. Simon 
and an alleged judgment in the amount of $14,212.56 in 
favor of National Hank of North America v. Lawr.-ncc E. 
Simon. 

26. On or about October 14, 1068, plaintiff was served 
in New York County, New York, with a subpoena and 
Restraining Notice in an action entitled Sterling National 
Hank and Trust Company of New York v. Pension Corpora- 
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tion of America and Lawrence E. Simon Civil Court of the 
City of New York, County of New York, Index No. 
59339/68, based on an alleged judgment debt of $2,<>25.59. 

27. On or about October 21, 1908, plaintiff was served 
in New York, New York, with a Restraining Notice to 
Garnishee in an action entitled Kenneth Dembski v. 
Lawrence E. Simon, Civil Court of the City of New York, 
County of New York, Index No. 129,909/68, based on an 
alleged judgment debt of $3,152.50. 

2X. Plaintiff’s records also disclose the pendency of an 
action in the United States District Court for the Southern 
District of New York, Civil Action No. 1130/67, entitled 
Henry Ileeht, et al. v. Lawrence E. Simon. Said action 
was dismissed under Rule 23 of said Court for lack of 
prosecution with prejudice, October 8, 1969. 

29. Plaintiff’s records further disclose that an involun¬ 
tary petition in Bankruptcy was filed against Lawrence E. 
Simon on or about April 10, 1968, by Royal S. Marks, 
Samuel G. Haddad and Natalie Haddad in the Federal Dis- 
trift Court for the Southern District of New York, No. 
B 321/68. Said petition was dismissed for failure of proof 
showing insolvency, November 14, 1968. 

30. To the Iwst of plaintiff’s knowledge and belief the 
foregoing restraints and claims are still awaiting «csolu- 
tion. 

31. Plaintiff may be exposed to double or multiple 
liability because of the multiple claims made bv defendants 
and pending suits in various jurisdictions. Plaintiff does 
not have an adequate remedy at law. 
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32. Plaintiff admits that $144,382.22 is due and owing to 
the person or persons entitled thereto, as of .January 1, 
1970, that it has no interest in said sum of $144,382.22, and 
that it is a stakeholder; and said sum has been paid into 
the Registry of this Court. 

33. Renewal commissions in additional sums may be¬ 
come due and owing from plaintiff for an indeterminate 
number of years in the future. 

34. This complaint is filed in good faith, not in collusion 
with any of the claimants, and plaintiff has not admitted 
the claim of, or subjected itself to independent liability to, 
any one of the claimants. 

Wherefore, plaintiff requests the Court to grant the fol¬ 
lowing relief: 

1. An order and decree: 

(1) Requiring defendants to interplead and to allege 
in such interpleader their respective claims; 

(2) Prescribing the manner in whidi and the person 
or persons to whom the sum of $144,382.22 and future re¬ 
newal commissions and other sums otherwise that may 
become due Lawrence E. Simon from plaintiff should be 
paid by the Clerk of the United States District Court 
for the Southern District of New York, and relieving 
plaintiff of all liability to defendants other than to make 
payments as so prescribed; 

(3) Recognizing that plaintiff’s obligation is a con¬ 
tinuing one with regard to future commissions and other 
sums which accrue and would otherwise be due Lawrence 
E. Simon and accordingly permitting plaintiff to ac¬ 
cumulate said future commissions and other sums and 
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pay them into the Clerk of this Court, as they accrue, 
quarter-annually; 

(4) Enjoining defendants from instituting or 
prosecuting any action in any Court against plaintiff to 

enforce in whole or in part any claim against it set forth 
in the Complaint except as a party to this action: 

(5) Allowing plaintiff out of the sum paid into Court 
its costs and a reasonable attorney’s fee; and 

(6) Granting such other further relief as the Court 
shall deem proper. 

Friend, Post & Hopkins 
Attorneys for Plaintiff 
Massachusetts Mutual Life 
Insurance Company 

By Edward T. Post 
Edward T. Post 
a Partner 

Office & P. O. Address 
One Madison Avenue 
N’ew York, \\ Y. 10010 
083-5100 


• «*■ 

’* * f 





Exhibit A, Contract Between Massachusetts Life In¬ 
surance Company and Lawrence EL Simon, dated 
July 1, 1932. 


(See opposite ) 
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Exhibit B, Assignment and Consent Executed by 
Lawrence E. Simon, dated November 10, 1938. 

(See opposite 




For Value Received, I hereby sell, assign and transfer to the 
Third Rational Lank and Trust Company of Springfield, Massachusett 
all my rj^ght, title and interest i^ and to any and all renewal cor. 
missions, which may hereafter become due and payable to me under 
my contract with the Massachusetts Mutual Life Insu^ence Company, 
dated^r-^^A, / This assignment is made and given unto 

said-'eanl: aS secilylty upon any and all of my present or future 
indebtedness unto said bank. 

■ u 

IT IS AGREED, however, that said bank shall not be entitled to 
collect or receive said commissions until default has been made 
in the payment of the foregoing indebtedness, or a part thereof, 
and it is further agreed that sain Massachusetts Mutual Life 
Insurance Company may continue to pay to the said assignor said 
commissions until default has been made in the payment of said 
indebtedness and notice in writing of said default has been 
given said Massachusetts Mutual Life Insurance Company and 
Lawrence E. Simon, 20 Pine Street, Mew York City,by said bark. 

In which event said bank is hereby authorized to* collect said 
commissions until the whole of the indebtedness as aforesaid 
shall have been paid, whereupon, this assignment shall become 
void. It is further agreed, that this assignment is subject 
to all the terms and conditions of said contract with the 
Massachusetts Mutual Life Insurance Company and that such 
evidence shall be furnished said Massachusetts Mutual Life 
Insurance Company as they may roquire as to the payment of 
aforesaid indebtedness. 



The MAS SAC Id'S: ITS ' 7 : YUAJ. LIl 
to the foregoing assignment, 
rights under said contract. 


E IMSMRAwqj. CO’ RA' Y heroby assents 
reserving, however, all their 
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a facsimile copy 
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Exhibit C, Contract Between Massachusetts Life In¬ 
surance Company and Lawrence E. Simon, dated 
September 16, 1964. 

(See opposite J^gr’) 


« 



* 

) c ; 
f' 

The Maanochnnotts Mutual Life Innurnneu Company, of Opringficld, Mnsca.'nu- 
cctta, hereinafter referred to an "Company", an a I/iwrenco K. Glnon, of N-w York, 

•i Now York, hereinafter referred to as "General Agent", in conoideratlca of the 
l mutual covcnanto herein contained, do hcroby agree ao follown: 

I 

1. The following vordo and terme ae used in thin Agreement ohall have 

the nooning set forth below: ■ j 

fc ' ! 

(a) Contract: tho Contract between the Company ucd the General Agent ‘ 
effective July 1, 1932. . * • 

i on Ccuerol Agent.’o Commissions: «-he difference between the renewal 

camniisniono for the necand tc the tenth policy yonra, inclusive, i 
which the General Agent r.oelvoa under the Contract and the 
, amountc which ere payable to agents under the terms and conditiona 

of their ccntrncta and agreements with the General Agent. Cuch 
General Agcut'c Commiaolonn ohall not include comminnlons lor the 
eleventh to the fifteenth years oi' inaurance, both inclusive, or 
• ony commutation thereof, ncr commicoior.s on Group piano. 


i 

f 

I 

I 


I 

S 


!i 

•• 


(c) Report Month: tho period beginning with the day following the 
date’*f closing of the final renort for the New York-Copelond 
Agency for each month and ending with the dute of closing of the ! 
final report for thut Agency for tho uoxt succeeding mouth, i 

2. If, after the temination of the Contract and during the lifctine of 
the General Agent, the amount of the Genera) Agent*a Co: imi scions 
during tho twelve report month period immediately preceding any 
enniveroary of the dute of ouch termination ohnll be lean uhantwenty- 
oovon thousand eight hundred eighty-eight dollnm ($27,^T), the 
Company will pay tc the General Agent on the first day of the next 
succeeding calendar month (hereinafter referred to no "Cc cement 
Date") tne difference between ouch amountoj and tho Company will pay 
to the General Agent the aum of two thousand throe hundred twenty-four 
dollars (v2,324) on the Common cement Dace and on the fir-«u t ,ny of cecfc 
month thereafter during the cauticuonoo *f thia Agreement., provided, 

• however, thut: ■ l 

i 

(a) Tho Company ohall receive from tho General Agent a valid nosign- 
r ' p f of hie right, title and interent in and to hiB 
Jcnciui Ag^r.t'n Commissions free from all Dicns, assignments or 
encumbrances of auy kind whatsoever; and 


(b) The General Agent chall not engage in the business oi life 
insurance for any other life Insurance compnny in the United 
ntatce or Connda or engage in any activities which in the sole 
Judgment of the Company arc deemed to be detrimental to its beot 
interest. 


3. If the General Agent ohall be unable to comply with the provisions of 
f Paragraph 2(a) on the Commencement Date, the Comrnny, oxccpt ao herein¬ 

after provided, will ywy to the General Agent on that date and annually 
thereafter during the continuance of this Agreement, the difference i 
j between twenty-seven thcusnnd eight hundred eighty-eight dollars 

(*27»&8y) and the General Agent's Comminsiono l'or the preceding com¬ 
pleted twelve report months. If the General Agent ao of any anniversary 
|. of the Commencement Dato shall comply with the provision of Paragraph • 

t(a), the Cc.mpt.ny 'will pay to tho General Agent *n juen anniversary 
data the «lli Terence between twenty-seven thousand eight hundred eighty -1 
eight dollnro ($27,GftG) and the General Agent's Commissions for the 
preceding twelve report month poriod and on that dato the Company will 
commence monthly payments sb providod in Paragraph 2. 

y 

t 


t 

i 


\ 



- 2 - 


4. 


6 . 


0. 


10 . 


u. 


(c) 


^)T4^(Sr , H° f ,TO '' ,hly I '" yr ’"' t0 to-™*™ Ml 

.h.Uh rfeivedZ 2r,L T te !: W* W * «*» the Contract 
Commuted ren^ve! co™i„„lo„e, ccevnlnslonn for SfoW^th L S y< I 

gsir- -r^M ; 

i 

Thin Agreement nhnll terminate on: 

(a) the death of the General Agent; or 

(b) violation by the General Agent of the provl.lona .f ParaGraph 2(h), 

SS 2 SL 1 , t 2 . , Ss.“ of nDy ° nolv "“^ of ** 

no provided In Pnrrprarh 7 nn\ +>i' r" Ur ‘ d ° r thls A e ra -mcut except 

*s*KsS 5 &f 3 &SS£gEl 

Mhdor thin Agreement to the data of tcnnlftloM Pr '' ,1<> ' 10 

the P Sp,h” 1 of the "lipf fuff th“ l JoU-ret tf "f 0 r ’ * ! ’" R4 ° r r - oUfy 
payable un'J-*- the Cc " ont^act to apply cormioolono 

General “ini ££*%££ “ #W “ t ° f “* obU £ etlonn of the 

ahau a nofif: i: *S3S?: T 6 ** nl *** «»** 

the eo-cuUed yield AnnuCf^ 

SS Co“^f 'nifiefif iiTffT h 0t 5° r or Inntrur.entn a. 

lute root of tl* £ f r to f rfoct «* rlnht, tlt:< = “ed 
exorcloo itf rf f.f * hereunder end to enable the Company to 
Ite rlght.e or enrry out itn obligation. hereunder. 

mi ^JSi'sTi f twoc “ thc portipo - • 

algn-d hy both parti.™ Ul01 0r “'" eDdcl «««P« by a writing 


b. exocutod ™iufuilS“h F i. th “ 16™'“ ^ haV S C “ U ” Cl thl “ Ibbbrutent to 



day of September t 1964, 




urt y 


‘r »• 


Lnvrcnco E. siraon 
MASSACltisLTTS MUTUAL Lira INSURANCE COMPANY 


lDh.J 

Second Vice President 
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Answer and Statement of Claim of Defendant Third 
National Bank of Hampden County. 

Defendant. Third National Hank of Hampden County, 
by its attorneys Bleakley, Platt, Schmidt, Hart & Fritz, 
for its answer to the complaint herein, alleges as follows 
upon information and belief: 

1. Denies knowledge or information sufficient to form a 
belief as to the truth of the allegations contained in para¬ 
graphs 1 through 5 inclusive, 7 through 13 inclusive, 1G 
through 20 inclusive, 24 through 34 inclusive except admits 
so much of paragraph 2 which alleges that the defendant 
Third National Hank of Hampden County is a national 
banking association with its principal place of business in 
Springfield, Massachusetts. 

2. In answer to paragraph 22 denies knowledge or in¬ 
formation sufficient to form a belief as to the truth of the 
allegations contained therein except admits that commenc¬ 
ing on March 20. 1967, plaintiff made payments to defend¬ 
ant Third National Hank of Hampden County, pursuant 
to the terms of Exhibit “B” until on or about January 4, 
1968. 

3. In answer to paragraph 23, denied knowledge or in¬ 
formation sufficient to form a belief as to the truth of the 
allegations contained therein except that admits that as 
of January 4, 1968, Lawrence E. Simon was indebted to 
defendant Third National Hank of Hampden County in 
the amount of $132,00.').20, plus interest, and that plaintiff 
has made no payments of renewal commissions to defend¬ 
ant Third National since on or about January 4, 1968. 


■i 




Answer and Statement of Claim of Defendant Third 
National Hank of Hampden County. 

As AND FOR A CLAIM TO THE FUNDS WH1 H ARK THE SUBJECT 

MATTER OK THIS ACTION, DEFENDANT THIRD NATIONAL 

Hank ok Hampden County alleges on information 

AND BELIEF AS FOLLOWS: 

4. On or about November 10, 1038, defendant Lawrence 
b . Simon executed a document by winch he assigned as 
collateral and transferred to the Third National Bank of 
Hampden County all his right, title and interest in and to 
all renewal commissions thereafter becoming due and pay¬ 
able to him under the contract designated Exhibit “A” 
annexed to the complaint and the plaintiff executed said 
contract showing its consent to the assignment. A true 
copy of said assignment and consent, marked Exhibit “B”, 
is annexed to the complaint. 

•). Prior to March 20. 1007 defendant Lawrence E. Simon 
defaulted in making the payments to defendant Third Na¬ 
tional Hank of Hampden County of tin* indebtedness men¬ 
tioned in Exhibit “B” annexed to the complaint and Third 
National gave due notice of said default to plaintiff and 
defendant Simon. 

G. Commencing in March 20, 10G7 plaintiff made pay¬ 
ments to the Third National Bank of Hampden County, 
pursuant to the terms of Exhibit “B” annexed to the com¬ 
plaint until on or about January 4. 10G8. 

7. On or about and between February 20. 1070 and 
March 11, 10<0, defendant I bird National Bank of Hamp¬ 
den ( ounty caused to be filed Financing Statements pur- 
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Answer and Statement of Claim of Defendant Third 
National Bank of Hampden County. 

suant to the Uniform Commercial Code in the Registrar's 
office. New York County, and in the Office of the Secretary 
of State of the State of New York. 

8. On or about and between said dates, the defendant 
Third National Bank of Hampden County also caused to 
he filed Financing Statements in the appropriate offices 
in the State of Massachusetts. 

9. Defendant Third National Bank of Hampden C'ounty 
has a prior right in and to t. ‘‘unds deposited in this 
Court and to he deposited in this Court by the plaintiff to 
the extent of $152,590.49 plus interest at a per diem rate 
of $24.16 since May 6th, 1970, which said right is para¬ 
mount and superior to the rights of any and all of the 
other defendants herein. 

Ix answer to the cross claim of defendants Royal S. 
Marks, Samuel Haddad and Natalie M. Haddad, de¬ 
fendant Third National Bank of Hampden County 
alleges upon information and belief as follows: 

10. Denies the truth of the allegations contained in para¬ 
graphs “Fourth” and “Seventh” of the aforesaid cross 
claim. 

11. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in para¬ 
graphs “Fifth” and “Sixth” contained in the aforesaid 
cross claim. 
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Answer and Statement of Claim of Defendant Third 
National Bank of llampden County. 


As AND FOR ITS ANSWER TO THE CLAIM OF DEFENDANT I)aSHA 

A i khbach Stuart, executrix under i a st will and 

TESTAMENT OF JOSEF AUERBACH, DEFENDANT TlIIRD NA¬ 
TIONAL I>ANK OF IIa.MPD.EX CoUNTY ALLEGES UPON INFOR¬ 
MATION AND BELIEF AS FOLLOWS: 

12. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in 
paragraphs “Fourth,” “Fifth,” “Sixth” and “Seventh” 
of said claim. 

1.1. Denies the allegations contained in paragraph 
“Eighth” of said claim. 


As AND FOR ITS ANSWER TO THE STATEMENT OF Cl AIM OF DE¬ 
FENDANTS Royal S. Marks, Samuel Haddad and 
Natalie M. Haddad, defendant Third National Bank 
of Hampden County alleges ui*on information and 

BELIEF AS FOLLOWS: 


14. Denies knowledge or infoi.nation sufficient to form 
a beliel as to the truth of the allegations contained in para¬ 
graphs “First,” “Second” and “Third” of said statement 
of claim. 


As AND FOR ITS ANSWER TO THE PROOF OF CLAIM OF DEFENDANT 

Irving Gelst, defendant Third National Bank of 
Hampden County alleges upon information and be¬ 
lief as follows: 


Id. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in 
paragraphs “First” and “Second” of said proof of claim. 
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Answer and Statement of Claim of Defendant Third 
National Bank of Hampden County. 

lfi. Denies the allegations contained in paragraph 
“Third” of .said proof of claim. 

As AN ' FOR ITS ANSWF.R TO THF. ALLEGED “AFFIRMATIVE DK- 
fense” of defendant Sterling National Bank & 
Trust Company, defendant Third National Bank of 
Hampden County alleges upon information and re¬ 
lief as follows: 

17. Denies tin* allegations contained in paragraphs 
“Second” through “Fifth” inclusive of said alleged “af¬ 
firmative defense.” 

As AND FOR ITS ANSWER TO THF. CLAIM OF DEFENDANT NA¬ 
TIONAL Bank of North America, defendant Third 
National Bank of Hampden County alleges upon 

INFORMATION AND BELIEF AS FOLLOWS: 

1^. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in para¬ 
graphs 2 and 3 of said claim. 

19. Denies the allegations contained in paragraph 4 of 
said claim. 

As AND FOR ITS ANSWER TO THE STATEMENT OF CLAIM OF DE¬ 
FENDANT National Bank of N< kth America, defend¬ 
ant Third National Bank of Hampden County al¬ 
leges UPON INFORMATION AND BELIEF AS FOLLOWS: 

20. Denies knowledge or information sufficient to form 
a belief as to the truth of the allegations contained in para¬ 
graphs 1, 2 and 3 of said Statement of Claim. 
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Answer and Statement of Claim of Defendant Third 
National Hank of Hampden County. 

21. Denies the allegations contained in paragraph 4 of 
said Statement of Claim. 

Wherefore, defendant Third National Hank of Hamp¬ 
den County demands that it lie paid, from the funds de¬ 
posited and to he deposited with this Court, the sum of 
$152,090.49, plus interest at a per diem rate of $24.10 since 
May Oth, 1970, and for such other and further relief as 
to the Court may seem just and proper in the circum¬ 
stances. 

Bi.eakley, Platt, Schmidt, Hart& Fair/. 

By: Thomas C. Platt 

A Member of the Firm 
Attorneys for Defendant, 

Third National Hank of Ham]xlen County 
Office & P. O. Address 
120 Broadway 
New York, New York 10005 
REctor 2-2000 



Answer and Statement of Claim of Defendant 
Lawrence E. Simon. 


Defendant Lawrence E. Simon, as and for his Answer to 
the Complaint of Plaintiff Massachusetts Mutual Lite In¬ 
surance Company and to the Statements ol ( laitn and 
Proofs of Claim filed by the other Defendants herein and 
as and for his Statement of Claim, by his attorneys, 
LoFrisco Gallagher & Kenny, respectfully alleges: 


As AND FOB HIS ANSWER TO THE ( OMPLAINT OF PLAINTIFF 

Massachi sktts Mutual Lifk Insurancf. Company 


L Denies knowledge or information sufficient to form a 
belief as to the truth of each and every allegation set forth 
in paragraphs 1, 2, 3, 4, 5, 7, 8,!», 10, 11, 24, 2. r ., 2G and 27 of 
said Complaint. 


2. Denies each and every allegation set forth in para¬ 
graph 15 of said Complaint except admits that on oi about 
November 10, 193S Defendant Lawrence E. Simon (here¬ 
after “Simon”) executed a document in form annexed to 
said Complaint as Exhibit “B” and that Plaintiff Massa¬ 
chusetts Mutual Life Insurance Company (hereafter 
“Mutual’’) executed said document and respectfully refers 
to said document for its contents. 


Admits the allegations of paragraphs IS and 19 of 
said Complaint respecting the execution by Simon of con¬ 
tracts with each of II. C. Copeland & Company, Inc., a gen¬ 
eral agent of Mutual, and with Desmond J. Lizotte, a gen¬ 
eral agent of Mutual, and denies knowledge or information 
sufficient to form a belief respecting the dates of said con¬ 
tracts. 


4. Denies each and every allegation set forth in para¬ 
graph 20 of said Complaint, except admits that Mutual 
made payments to Simon subsequent to the execution of 
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Answer and Statement of Claim of Defendant 
Lawrence E. Simon. 

the document therein referred to and that payments ceased 
on or about March 29, 1967. 

o. Denies knowledge or information sufficient to form a 
belief as to tin* truth of each and every allegation set forth 
in paragraph 11 of said ( omplaint, except admits, upon in¬ 
formation and belief, that Mutual made payments to 
Defendant Third National Bank of Hampden County (here¬ 
after I bird National ) from and after on or about 
March 29, 1967. 

fi. Denies knowledge or information sufficient to form a 
belief as to the truth of each and every allegation set forth 
in paragraph 23 of said Complaint, except admits that no 
payment of renewal commissions have been made to Simon 
by Mutual since a date prior to .January 4, 1968. 

As AND FOR AN ANSWKll To THK STATEMENT OF ('HIM OF 
DEFENDANT TmIHD NaTIONAI. 

7. Denies each and every allegation set forth in para¬ 
graph 4 of said Claim, except admits that on or about No¬ 
vember 10, 193S Simon executed a document in form an¬ 
nexed to said Complaint as Exhibit “B” and that Mutual 
executed said document and respectfully refers to said 
document for its contents. 

8. Denies knowledge or information sufficient to form a 
belief as to the truth of each and every allegation set forth 
in paragraph 6 of said Claim, except admits, upon informa¬ 
tion and belief, that Mutual made payments to Third 
National from and after on or about March 29, 19(17. 

9. Denies knowledge or information sufficient to form a 
belief as to the truth of each and every allegation set forth 
in paragraphs 7 and 8 of said Claim. 


t 



Answer and Statement of Claim of Defendant 
Lawrence E. Simon. 

10. Denies each ami every allegation set forth in para¬ 
graph !) of said Claim. 

As AND FOR AN AXSWKR TO THE PROOF OF CLAIM AND THE 
AFFIRMATIVE DEFENSES OF DEFENDANT STERIJNO NATIONAL 

Dank & Trust Company of New York 

11. Denies each ami every allegation set forth in said 
Claim, except admits that judgments were entered on be¬ 
half of Defendant Sterling National Dank & Trust Com¬ 
pany of New York (hereafter “Sterling”) in form annexed 
to said Claim as Exhibit “A” and respectfully refers to said 
documents for their contents. 

A.S AND FOR AN ANSWER TO THE STATEMENT OF CLAIM OF 

Defendant National Dank of North America 

12. Denies knowledge or information sufficient to form a 
belief as to the truth of each and every allegation set forth 
in paragraphs 1, 2 and 2 of said Claim, except admits that 
a judgment was entered on behalf of Defendant National 
Dank of North America in form annexed to said Claim as 
Exhibit “A” and respectfully refers to said document for 
its contents. 

12. Denies each and every allegation set forth in para¬ 
graph 4 of said Claim. 

As AND FOR A. ANSWER TO IHE PROOF OF CLAIM OF DEFENDANT 

Dasha Auerbach Stuart, executrix under the last will 

and Testament of .Josef Auerbach 

14. Denies knowledge or information sufficient to form a 
lielief as to the truth of each and every allegation set forth 
in paragraphs Fourth, Fifth, Sixth and Seventh of said 
Claim, except admits that a complaint was filed, a judgment 



Answer and Statement of Claim of Defendant 
Lawrence E. Simon. 


was filtered and docketed by Josef Auerbach and an order 
of the Supreme Court of the State of New York, County 
ot New Vnk, was entered in form annexed to said Claim 
as Exhibits “A”, “H", and “!)” and re 8 ,>ectfully 
refers to said documents for their contents. 


l'». Denies each and every allegation set forth in para- 
a Ph Eighth of said Claim, except admits, upon informa¬ 
tion and Indict, so much of said paragraph as alleges that 
the Estate of Josef Auerbach, ami in particular Dasha 
Auerbach Stuart, Executrix under the Last Will and Testa¬ 


ment of Josef Auerbach, deceased, is successor in interest 
to the rights, if any, of Josef Auerbach in the premises. 


As AND KOR AN A NSWKR TO THK STATKMKNT OK CI.AIM OK 

Ihvino Deist 


K». Denies knowledge or information sufficient to form a 
belief as to the truth of each and every allegation set forth 
m puragiaphs third and Fourth of said ('laim, except 
admits that a judgment was filed, ente red and docketed in 
taxor ot Defendant Irving Deist and Simon was served 
with a subpoena in form annexed to said Claim as Ex¬ 
hibits A and “It and respectfully refers to said docu¬ 
ments for their contents. 


17. Denies each and every allegation as set forth in 
paragraph Fifth of said Claim. 

As AND KOR AN ANSWER TO THE FROOI- OK CI.AIM OK DEFENDANTS 

Roxai. S. Marks, S.mii'ei, D. Haddad and Xatai.ie Haddad 

1*. Denies each and ex'ery allegation set forth in para¬ 
graph Second of said ( laim, except admits that a judgment 
was rendered against Simon in form annexed to said Claim 
as Exhibit “A”. 
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Answer and Statement of Claim of Defendant 
Lawrence E. Simon. 

As AND FOR A FIRST SEPARATE DEFENSE TO ADI. OF THE CLAIMS 
ASSERTED RY AI.D THE DEFENDANTS AND TO THE COMPLAINT 

19. Upon information and belief, under and pursuant to 
the laws of the State of New York anil of the United States, 
the sums deposited into the registry of this Court and such 
further sums duo from Mutual to Simon under and pur¬ 
suant to the agreements in form annexed as Exhibit A and 
C to the Complaint are exempted from the claims of all ot 
the Defendants in this action and from each of them in that, 
among other things, more particularly said sums are in 
part the proceeds of a pension or retirement fund and the 
balance are wages payable by Mutual to Simon. 

As AND FOR A SECOND SEPARATE DEFENSE To ADD OF THE CLAIMS 
ASSERTED BY ADD THE DEFENDANTS AND TO THE COMPLAINT 

20. Heretofore a petition in Bankruptcy was filed and is 
presently pending in respect of Simon in the Federal Dis¬ 
trict Court for the Southern District of New ^ ork, No. 
70-B-. r »88, in which a Trustee wo.s appointed for and on be¬ 
half of the Estate in Bankruptcy. 

21. Upon information and belief, said Trustee in Bank¬ 
ruptcy claims an interest relating to the subject of this 
action and is so situated that the disposition of the action 
in his absence may impair or impede his ability to protect 
that interest or may leave the parties in this action subject 
to otherwise inconsistent obligations by reason of his 
claimed interest. 

As AND FOR A THIRD SEPARATE DEFENSE TO THE CLAIM OF DE¬ 
FENDANT THIRD NATIONAL AND TO THE COMPLAINT AND AS 
AND FOR A CROSS-CIJVIM AC! AI N ST PLAINTIFF MCTUAL AND DE¬ 
FENDANT Third National 

22. Upon information and belief, the alleged assignment 
under and pursuant to the* terms of the document annexed 




Answer and Statement of C laim of Defendant 
Lawrence E. Simon. 

as Exhibit 15 t<> said ( omplaint was at all times heretofore 
ami still is illegal and void lor tho reason that said docu¬ 
ment was and is an assignment of future* namings in 
violation of tin* laws of the* State of New York. 

2d. By reason of tin* foregoing, all payments made by 
Mutual to Third National under or pursuant to the terms 
ot said document were* illegal and resulted in damage to 
Simon in the amount thereof. 

\V hekekork, Defendant Lawrence E. Simon demands 
.judgment that the Complaint of Plaintiff and the Claims 
asserted by all other Delotidants be dismissed and that 
Defendant Lawrence E. Simon be paid all funds now and 
hereafter deposited with this Court in the premises and 
further that Delendant Lawrence E. Simon recover of 
Plaintiff Massachusetts Mutual Life Insurance Company 
and ot Delendant Third National Bank of Hampden County 
judgment in an amount equal to all payments heretofore 
made by said Plaintiff to said Delendant under and pur¬ 
suant to the alleged assignment referred to in the aforesaid 
Cross-Claim, together with accrued interest thereon, costs 
and disbursements herein and such other, further or dif¬ 
ferent relief as to this Court may seem just and proper. 

IjoFriwo Gallagher & Kenny 

By Peter P. Kenny 
Peter P. Kenpy, A Member 
of the Firm 

Attorneys for Defendant 
Lawrence E. Simon 



Answer of Defendant Dasha Auerbach Stuart. 

Defendant, Dasha Auerbach Stuart, Executrix under the 
last will and testiinent of Josef Auerbach, by her attorneys 
Otterbourg, Steindler, Houston & Rosen for ber answer to 
the complaint herein respectfully alleges: 

First: Denies knowledge or information sufficient to 
form a lielief as to the truth of the allegations contained in 
paragraphs “1", “2”, "■1 through 11 inclusive, 14 through 
23” inclusive and “23 through 28” inclusive. 

Second: Denies each and every allegation contained in 
paragraph “24” of the complaint except admits so much 
of paragraph “24" of the complaint as alleges that, pur¬ 
suant to the Statutes of the State of New 3 ork in such 
cases made and provided and in January 1008 the Sheriff 
of the City of New York, New York County Division made 
a levy, pursuant to an execution delivered to him under a 
judgment in favor ot Joset Auerbach, plaintiff against 
Pension Corporation of America and Lawrence Simon, 
defendants, which said judgment was entered in the l nited 
States District Court for the Southern District of New 
Yi.rk on December 27. 1DD7 (judgment No. 00,028-07 Civil 
Action No. 1080) which said judgment, on January 0, 1008, 
was docketed with the Clerk of the Supreme Court and 
County of New York, all as more fully hereinafter set 
forth and all as more fully appears from the Public Records 
of said Court and Sheriff. 

Third: Denies knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in 
paragraph “20” of the complaint, except admits that an in¬ 
voluntary petition in bankruptcy was filed against Law¬ 
rence Simon and that said petition was dismissed. 

As AND FOR A CLAIM TO THE FUNKS WHICH ARE THE 
SUBJECT MATTER OF THIS ACTION 

Fourth: Heretofore, and in or about April 28, 10b7, 
Josef Auerbach filed a complaint. (Exhibit A) in this Court 
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Answer of Defendant Dasha Auerbach Stuart. 

against Pension Corporation of America and Lawrence 
Simon (07-Civil Action No. 1LS!)) and on or about December 
27, IfWiT, in the said action, a .judgment of this Court (No. 
09,028) was rendered in favor of .Josef Aiierbacb as plain¬ 
tiff against Pension Corporation of America and Lawrence 
Simon as defendants, which said judgment (Exhibit R) 
stated in relevant part as follows: 

“Orokrkh, adjudged and decreed that plaintiff recover 
ot defendants, jointly and severally, the sum of 
$08,000.00 with interest at the rate of t\ r / t per annum 
from April 1. 1007 in the sum of $3,000.00, making a 
total of $71,000.00." 

h ikth : On .January 0, 1008, said judgment was docketed 
with the Office ot the Clerk of the Supreme Court and 
County of New York and a transcript issued (Exhibit C). 

Sixth : Immediately upon the filing of the judgment 
with the Clerk of the Supreme Court and County of New 
^ ork as aforesaid and in accordance with the Statutes of 
the State of New York in such cases made and provided 
(and, in particular, pursuant to Article 52 CPLK), there 
were delivered to the Sheriff of the City of New York, 
New ^ ork County Division, executions pursuant to the 
judgment aforementioned and, upon information and 
belief, the said Sheriff made levies upon various garnishees, 
including the plaintiff in this action. 

Skvknth : From time to time thereafter, applications 
were made to the Supreme Court of the State of New York, 
County of New \ork on behalf of .Josef Auerbach as .judg¬ 
ment-creditor of Pension Corporation of America and 
Lawrence Simon for orders extending the effective date of 
the levies made by the Sheriff pursuant to the executions 
delivered to him as aforesaid, and on or about July 1, 1 
an Order of the Supreme Court of the State of New York, 
County of New York was entered (Exhibit D), which said 
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Answer of Defendant Dasha Auerbach Stuart. 

Order stated in relevant part as follows: 

“Ordkkkd that the effi'ctive date of the levies hereto¬ 
fore made he ami each of them is hereby extended tor 
an additional period of one year from the date ol this 
Order and that until such time the garnishees upon 
whom levy was made, ami each ot them, is forbidden to 
make or suffer any sale, assignment or transfer of 
or any interference with any interest oi the Pension 
Corporation of America and Lawrence Simon or pay 
over or otherwise dispose of any debt owed to the 
Pension Corporation of America and Lawrence Simon, 
to any person other than the Sheriff." 

Kighth : The Kstate of Josef Auerbach, and in particu¬ 
lar Dasha Auerbach Stuart as Kxecutrix under the last 
will and testiment of Josef Auerbach, deceased is the suc¬ 
cessor in interest to all of the rights of Josef Auerbach in 
the premises and by reason of all ot the foregoing this 
defendant (Dasha Auerbach Stuart as Kxecutrix of Josef 
Auerbach, deceased) has a priority right in and to the 
funds deposited with this Court by the plaintiff to the 
extent of the full amount of the .judgment, together with 
accrued interest, unpaid, which said right is paramount 
and superior to the rights of any of tin* other defendants 
named herein. 

Whkrkfork, defendant demands judgment that she Is- 
paid, from the funds deposited with this Court, the lull 
amount of the judgment together with accrued interest, 
unpaid, and for such other, further different relief as to the 
Court might seem just and proper. 

Ottkrboi'rg, Steiniii.kk, 1 lorsTON & Roskn 

By Kurt J. Wolff 
A Partner 

Attorneys for Defendant Dasha Auerbach 
Stuart 




Exhibit A, Complaint Filed by Josef Auerbach 
Against Pension Corporation of America and 
Lawrence Simon. 

UNITED STATES DISTRICT COURT 
Soittiiern Disthkt or New York 


JoSEK AcKRIIACII, 
a//(iinst 

Pension Corporation ok Amkbica 
and Lawrence Simon, 


Maintiff, 


Defendants. 


Plaintiff, by Ottkkboiiu;, Stk.ixiu.er, IIocstox & Rosen, 
bis attorneys, for bis complaint alleges: 


ALLEGATIONS APPLICABLE To AI.I. COl'NTS 

I hist. I laintifT is and at all material times hereinafter 
mentioned was, a resident of the State, County and City 
of New York. 

Second: Defendant Pkxsiox Corporation ok America 
(hereinafter “Corporation”) is and at all material times 
hereinafter mentioned was, a domestic corporation with 
an office and place of business in the State, Countv and 
City of New York. 

Third: Upon information and belief, defendant Law. 
hence Simon (hereinafter “Simon”) is and at all material 
times hereinafter mentioned was. a resident of the State, 
County and City of New York. 




Exhibit A. Complaint Filed by Joseph Auerbach Against 

Pension Corporation of America and Laurence Simon. 

Fourth : This action arises under Title 15 CSC §77 
et seq. and § 78 et seq., and Rule 10(B)(5) of the General 
Rules and Regulations promulgated by the Skcvritiks & 
Exchanc.k Commission under the Securities Exchange Act 
of 1934 (Title 15 CSC § 7S et seq.) and this Court has 
jurisdiction pursuant to Title 28 CSC § 1331. 

Fifth: The stock of Corporation is not now, nor has it 
ever been, registered pursuant to Title 15 CSC §77 et seq.; 
is not an exempt security within the meaning of Title 15 
CSC § 77 et seq. 

Sixth: Cpon information and belief, Corporation was 
organized under the laws of the State of New York in 
1941), and at all material times thereafter, Simon owned a 
majority of the issued and outstanding stock of Corpora¬ 
tion, contrr !ed Corporation, and was President thereof. 

Skvk.nth: Commencing in or about May 19(15, Corpora¬ 
tion and Simon, by use of the means and instrumentalities 
of interstate commerce and of the mails, offered to sell to 
plaintiff and to numerous persons, all of whose names 
are unknown to plaintiff at this time (hereinafter collec¬ 
tively referred to as “the Public’’), at various locations 
in various states of the Cnited States, shares of stock in 
Corporation upon the representations, among others, that: 

(a) Corporation then had net earnings of one million 
dollars and would have net earnings in excess of one mil¬ 
lion dollars in 196(1; 

(h) Corporation and its principal shareholder, Simon, 
were actively negotiating with underwriters for a public 
offering of Corporation’s stock; 

(c) I nderw l iters who had been approached hy Corpora¬ 
tion and Simon were interested in underwriting a public 
offering of Corporation’s stock; and 
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Pension Corporation of America and Laurence Simon. 

(<1) Purchase l»y the itxiividuals to whom tlx* stock was 
tlx-n being offered would permit sueli individuals to obtain 
a substantial return on their investment beeause tlx- price 
of which Corporation's stock would lie sold to the public 
would be substantially in excess of the price at which the 
in<Ii\ iduals, to whom the stock was then being offered 
would now pay. 

Eighth : Plaintiff was never given any financial state¬ 
ment of Corporation’* affairs and was and is without 
knowledge as to the truth or falsity of the representations 
made and was and is without any reasonable means of as- 
certaining tlx* truth or falsity of such representations, and 
in reliance upon the truth and accuracy of such represen¬ 
tations, plaintiff, on or about May 3, lf)(>5, delivered to 
Simon $4S,000 as and for tlx* purchase price of three (3) 
shares of stock in Corporation. 

Ninth: On or about May 3, 1 fx».*>. defendants sent to 
plaintiff through the United States mail, a stock certifi¬ 
cate for three (.!) shares of tlx* stock of Corporation. 

I knth : Thereafter, and prior to November l%5, 
Corporation increased its outstanding common stock from 
100 shares, no par value, to one million shares, having a 
par value of ten cents (.10) per share, entitling each share¬ 
holder to receive 10,000 shares for each share presentl 
owned. 

Eleventh : On or about November 5, l!ttif>, defendants 
sent to plaintiff through tlx* United States mail, a stock 
certificate for thirty thousand (30,000) shares of the ten 
cents par value common stock of Corporation, and plain¬ 
tiff returned tlx* certificate for three (3) shares previously 
issued aixl sent to him. 
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Pension Corporation of America and Lawrence Simon. 

Twelfth : Between May lOfsi and May 1000, Corpora¬ 
tion and Simon, by use of tin* means and instrumentalities 
of interstate commerce and of tbe mails, offered to sell to 
the Public in various locations in various states of tbe 
United States, additional stock in Corporation, upon the 
representations, among others, that: 

(a) The net earnings of CoitmiuTiox, for the year 1000, 
were at a rate exceeding 1003 net earnings (as previously 
represented) for a comparable |>eriod of time; 

(b) The public offering of stock of Corporation would 
take place shortly and no later than October 1000; and 

(c) Other members of the Public had expressed interest 
in and were acquiring stock of Cori*oration, and plaintiff, 
particularly, ought to purchase more stock to secure yet a 
greater profit when tbe shortly-anticipated public offering 
took place. 

Thirteenth: Plaintiff was never given any financial 
statement of the Corporation’s affairs and was and still is 
without knowledge as to the truth or falsity of the repre¬ 
sentations made anil was and still is without any reason¬ 
able means of ascertaining the truth or falsity of such 
representations, and in reliance upon the truth and ac¬ 
curacy of such representations, plaintiff, on or about and 
between February 2S, 1000 and April .‘10, 1000, delivered 
to Corporation by check, some of which checks were en¬ 
dorsed by Corporation to Simon, the sum of $32,000 in 
return for the issuance and delivery of certificates rep¬ 
resenting 20,000 shares of stock of Corporation, which cer¬ 
tificates were delivered to plaintiff via United States mail 
on or about May 5, 1000. 

Fourteenth: in or about August, 1000, plaintiff ten¬ 
dered back to Simon and Corporation all of the shares of 
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l ension Corporation of America and Lawrence Simon. 

Corporation's stock purchased by plaintiff, thereby rescind¬ 
ing the purchase and the rescission and tender were ac¬ 
cepted, and Simon commenced to repay the sum of $80,000 
winch plaintiff had paid for Corporation’s stock, to the ex¬ 
tent of $ 12 , 000 , leaving a balance of $08,000 due and owing 
n° l ,art of w,licf > has been paid although duly demanded. 

ALLEGATIONS APPLICABLE To CoUNT 1 

Fifteenth : Defendants’ offers to sell the stock of Cor¬ 
poration constituted a public offering within the meaning 
and intent of the Securities Act of 1933 (Title 15 CSC & 77 
et seq.). ' ‘ 

Six ikk nth : By reason of the foregoing, stock of Cor¬ 
poration was required to be registered pursuant to the Se¬ 
curities Act of 1*133 (Title 15 CSC $-77 ft seq.). 

Seventeenth : By reason of the foregoing, there is due 
and owing from defendants to plaintiff the sum of $80,000, 
no part of which, except the sum of $ 12 , 000 , has been paid,’ 
although duly demanded. 


Allegations Applicable to Count II 

Kigiitkknth : In offering to sell stock of Corporation to 
the I ubhc, including plaintiff, defendants, upon informa¬ 
tion and belief, made untrue statements of material facts 
or omitted to state material facts necessary in order to 
make the statements made, in the light of the circumstances 
under which they were made, not misleading in that, among 
other tilings defendants made the statements set forth 
■ n paragraphs “Seventh” and “Twelfth” hereof, which 


) 
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Pension Corporation of America and Lau rence Simon. 

statements are believed to be untrue, and defendants omit¬ 
ted to state, among other tilings, information as to Corpora¬ 
tion’s long and short term debt: contractual obligations; 
law suits threatened and pending; locations of business; 
number of employees and their remuneration; accounts 
payable: leases of real or personal property; tax liabilities; 
and assets, all of which was in violation of the Securities 
Act of 1933 (Title 13 I SC § 77 et seq.) and the Securities 
Act of 1934 (Title 15 CSC § 7S et seq.) and Rule 10(B)(5) 
of the Securities Exchange Commission, promulgated under 
the Securities Act of 1934. 

Nineteenth: By reason of the foregoing, there is due 
and owing from defendants to plaintiff the sum of $80,000, 
no part of which, except the sum of $12,000, has been paid, 
although duly demanded. 

Wherefore, plaintiff demands .judgment against defend¬ 
ants for the sum of $68,000, together with interest, costs 
and disbursements. 

Otterbourg, Steindi.er, Houston & Rosen 

By s/ Arthur A. Greenfield 
A Partner 

Attorneys for Plaintiff 



Exhibit B, Judgment. 

UNITED STATES DISTRICT COURT 
Southern District ok New York 
07 Civil Action #l(iS!) 

Josef Auerbach, 

Plaintiff, 

against 

Pension Corporation ok America and 
Lawrence Simon. 

Defendants. 


It appearing to tie* satisfaction of this Court that de¬ 
fendants Pension Corporation ok America and Lawrence 
Simon have defaulted in performing the terms and condi- 
tions of the Stipulation of Settlement, all as more fully 
appears from the subjoined Affidavit of Kurt J. Wolff 
Esip, sworn to December 2d, 19(57 together with the exhibits 
annexed thereto 


Now upon application of plaintiff and pursuant to the 
said Stipulation of Settlement it is 

Ordered, adjudoed and decreed that plaintiff recover of 
defendants, jointly and severally, the sum of $OS,000 with 
interest at the rate of (5% per annum from April 1, 1907, in 
the sum of $3,000, making a total of $71,000. 


Dated: New York City, N. Y. 
December 27, 19(57 


s/ Edward Paemieki 
U.S.D.J. 


Judgment Entered Dec. 27, 1907 


s/ John J. Olean, Jr. 
Clerk 



Exhibit, Affidavit of Kurt J. Wolff, Subjoined 
to Judgment. 

UNITED STATES DISTRICT COURT 

Xoctheks District of New York 


Josef Acerbacii, 

Plaintiff, 

against 

Pension Corporation of America and Lawrence Simon, 

I lefcndants. 


State of New York / s . 
County of Nf.w York f 


Kurt J. \Voi.ff, I»«*iiijr duly sworn, deposes and says: 

1. I am an attorney duly licensed to practice in the State 
of New York, and a member of the Bar of this Court. I 
am associated with Otterbourg, Steindler, Houston k Rosen, 
the attorneys for plaintiff. \ make tins affidavit in support 
of plaintiff’s application for the entry of judgment against 
defendants, pursuant to the stipulation of settlement in this 
action. Defendants have completely defaulted in perform¬ 
ing that stipulation. 

2. After a judgment by default was obtained against 
defendants, and thereafter vacated by this Court on de¬ 
fendants’ motion, defendants entered into a stipulation of 
settlement which provides for payment to plaintiff of the 
amount sued for. The stipulation (xerox copy of which is 
annexed hereto, made a part hereof, and marked Exhibit 
“A”) requires defendants to pay the sum of $08,000 with 
a first installment of $15,000 due on December 15, 1967, and 



Exhibit, Affidavit of Kurt J. Wolff, Subjoined 
to Judgment. 

the* balance* in twelve installments commencing January 
15, HW>8. The stipulation, Exhibit “A”, further requires 
that: Check in payment of each installment he made pay¬ 
able to the order of my firm as attorneys for plaintiff; 
Delivery thereof he to my firm at its office at 500 Fifth 
Avenue; In the event of default in payment of any in¬ 
stallment (such default continuing for a period of seven 
days from the date on which my firm mails a notice of de¬ 
fault by certified mail to defendants’ attorneys) then_ 

(i) The entire unpaid balance shall forthwith become 
due and payable; 

(ii) Plaintiff may enter judgment against defendants, 
jointly and severally, for the sum of $0S.0<tO plus 
interest from April 1, 1007 . . .; 

(iii) Such judgment shall be entered without further 
notice to defendants or their attorneys upon this 
stipulation, the complaint herein, and an affidavit 
by plaintiff or his attorneys setting forth the 
facts, the default, the mailing of the notice and 
the failure to cure the default. 

J. I hereby certify to the Court that: The payment 
duo December 15, has not been made; On Monday. Decem¬ 
ber 1H, 1007, 1 mailed, by certified mail, a notice of default 
(copy of the Notice and Certified Mail Heeeipt is annexed 
hereto, made a part hereof, and marked Exhibit “Ft”), to 
the attorneys for defendants; Default in making payment 
has continued for a period of seven days from the date on 
which the notice of default (Exhibit *‘l»”) was mailed; and 
accordingly, and pursuant to the stipulation and the com¬ 
plaint and this affidavit, judgment against the defendants, 
jointly and severally, for the sum of $0s,000 plus interest 
from April 1, 19<i7 should be entered. 
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to Judgment. 

4. Xo . evious application for tin* relief herein re¬ 
quested ln.s heretofore been made to this Court, or a judge 
thereof. 

Wherefore, it is respectfully requested that this Court 
enter a judgment against the defendants, jointly and 
severally, for the sum of $08,000 with interest at the rate 
of G r 'f per annum from April 1, 1907, in the sum of $9,000, 
making a total of $71,000. 

Kurt J. Woi.ff 
Kurt J. Wolff 

Sworn to before me this 
26th day of heeember, 19(57. 

Burton 1). Strumpf, 

Burton I). Strumpf 

Xotary Public, State of New York 
Xo. 41-9227450 
(Qualified in Queens County 
Commission Expires March .'50, 1908 


Exhibit C, Transcript of Judgment. 

(See opposite ) 
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Exhibit, Affidavit of Arthur S. Cowen, in Support of 
Application to Extend Duration of Levies. 

SUPREME COURT OF THE STATE OK NEW YORK 

County of New York 

.loSKK AuERRACH, 

Plaintiff, Judgment-Creditor, 

against 

Pension Corporation of America and 
Lawrence: Simon, 

1 M'endants, .1 udginent-Itebtors. 
-+ - - 

State of New York | gg . 

County of Nf.w York (‘" ' 

Arthur S. Cowen, lieing duly sworn, deposes and says: 

1. I am an attorney associated with the firm of Ottkr- 
bouro, Stf.indi.kr, Houston & Rosen, attorneys tor plain¬ 
tiff, judgment-creditor. 1 am fully familiar with the tacts 
and make this affidavit in sup|*>rt of this application to 
extend the duration of levies made by the Sheriff under 
execution issued pursuant to CI’LR 5232(a). 

2. The levies in question were made by the Sheriff pur¬ 
suant to execution delivered to him on a judgment entered 
in the United States District Court for the Southern Dis¬ 
trict of New York on December 27. 1967, which judgment 
was docketed with the Clerk of this Court on January 9, 
1968. The garnishees upon whom levy was made are for 
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the most part, hanks, ami insurance companies in which 
th<* judgment-debtors maintained eitlu-r accounts or from 
which tile judgment-debtors are to receive payments in the 
form of commissions. 

•k That heretofore and on March 12, IfWJS, an order was 
signed by Mr. Justice Sidnev A. Fine extending tlie levies 
tor a period of 120 days and on July !>. 11MJS, an order was 
signed by Mr. Justice Thomas Dickens further extending 
the levies for a period of one year. Thus, said levies will 
expire on July S, lfhif), unless further extended. 

4. I have been advised, and verily believe, that an in¬ 
voluntary |K>tition in bankruptcy lias been filed against 
Lawrence Simon and that a defense has been interposed 
and a jury t rial demanded on the question of his insolvency. 
If the judgment-debtor is ultimately determined to be 
solvent, and the petition dismissed, plaintiff, judgment- 
creditor, unless the time within which the levies hereto¬ 
fore made are extended, will lose the benefit of the levies 
as well as the priority thereby obtained. 

•">. Also, the validity of the judgment obtained against 
the defendants has come under attack and |>ossible future 
litigation may ensue. In order to preserve and maintain 
the status quo, plaintiff, judgment -creditor’s application 
should be granted. 

0. No prejudice to the judgment-debtors or to the gar¬ 
nishees can accrue by reason of the granting of this ap¬ 
plication, but if the application is denied, plaintiff, judg¬ 
ment-creditor will lie prejudiced thereby. 

7. No previous application, except the applications re¬ 
ferred to in Paragraph .‘5 hereof, for the relief herein re- 
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quested has heretofore been ina<lf“ to this or any other 
Court or Judge thereof. 

Wherefore, it is resjiectfullv requested t)iat this appli¬ 
cation be granted, and the above joined order lx* signed. 

«/ . 

<f Arthur S. Cowen 

Sworn to before me this 
1st day of July, 1969. 

/s/ J. Sayz 

Notary Public 


Exhibit D, Order. 

At a Special Term, Part 11 of the Supreme 
Court of the State of New York, held in ami 
for the County of New York at tin* Court¬ 
house, (50 Centre Street, in the City, County 
and State of New ^ ork on tin* 1st day ot 
July, 1909 

Present: Hon. Wilfred A. Wai.tf.madk. Justice. 


Josef Auerbach, 


against 


Plaintiff, 

J udgment-Creditor, 


Pension Corporation of America Ac Lawrence Simon, 

Defendants, 

Judgment-Debtors. 
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Exhibit 1), Order. 

^ Cpon reading and filing tin* affidavit of Arthur S. (Won, 
Esq., sworn to tin* 1st day of July, ]!)<;!», in support of this 
application for an order extending the duration of the 
levies, 

Now, on motion of Otterbourg, Steindler, Houston & 
Hosen attorneys for plaintiff-judgment creditor, and suf¬ 
ficient reason appearing therefore, it is 

Ordf.rkd, that tin* effective date of the levies heretofore 
made be and each ot them is lierebv extended for an addi¬ 
tional period of one year from the date of this order, and 
that until such time, the garnishees upon whom levy was 
made, and each ot them, is lorbidden to make or suffer 
any sale, assignment or transfer of or any interference with 
any interest of the Pension Corporation of America and 
Lawrence Simon, or pay over or otherwise dispose of any 
debt owed to the Pension Corporation of America and 
Lawrence Simon, to any person other than the Sheriff. 


/s/ W.A.W. 

J.s.c. 


Filed 

Jul 1 1%!> 

Co Clerk’s Office 
New York 


Enter: 




I 
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Proof of Claim of Defendant Dasha Auerbach Stuart. 

Defendant Dasha Auerbach Stuart. Executrix under Last 
Will and Testament of Josef Auerbach, for a separate 
Proof of Claim in the within action respectfully alleges: 

First: The said defendant heretofore, and on .Flint 1 5th 
11170, filed a Proof of Claim as part of said defendant’s 
Answer. 

Skcond : Incorporates by reference herein paragraphs 
“Fourth” through "Eighth” inclusive of tin* Answer hereto¬ 
fore filed by said defendant, copy of which is annexed 
hereto, made a part hereof, and marked Exhibit “A”. 

Wherefore, defendant Dasha Auerbach Stuart, Execu¬ 
trix under Last Will and Testament of Josef Auerbach, 
demands judgment that she be paid from the funds de¬ 
posited with this Court, the full amount of the Judgment, 
together with accrued interest, unpaid, and for such other 
further and different relief as to the Court might seem 
just ami proper. 

Ottkrboi rg, Steixdler, Houston & 
Rosen, P.C. 

By Kurt J. Wolff 
A Member of the Firm 
Attorneys for defendant I)a*dia Auerbach 
Stuart 



Amended Answer and Statement of Claim of Inter¬ 
vener, as Trustee in Bankruptcy of Lawrence E. 
Simon, Bankrupt. 

Intervener, Robert M. Schindler, as trustee in hank- 
ruptey lor Lawrence E. Simon, bankrupt, as and for his 
Amended Answer to the Complaint of plaintiff, Massaehu- 
sets Mutual Life Insurance Company and to the Statements 
ot Claim and Proofs of Claim filed by the other defendants 
herein, and as and for his Amended Statement of Claim, by 
his attorney, Sheldon Lowe, respectfully alleges: 

As AND FOR HIS AMENDED ANSWER TO THE COMPLAINT OF 

plaintiff Massachusetts Mutual Life Insurance 
Company 

L Denies knowledge or information sufficient to form a 
belief as to the truth of each and every allegation set forth 
in paragraph 1, 2. 3, 4. 5, f», 7, 8,1), 10,' II, 24, 25, and 27 of 
said Complaint. 

2. Denies each and every allegation set forth in para¬ 
graph 15 of said Complaint, except admits that on or about 
November 10, 1958 defendant Lawrence K. Simon (here- 
utter “Simon") executed a document in form annexed to 
said Complaint us Exhibit “H” and that plaintiff Massa¬ 
chusetts Mutual Life Insurance Company (hereafter 
“Mutual’ ) executed said documents and respectfully refers 
to said documents for its contents. 


d. Admits the allegations of paragraphs IS and 19 of 
said Complaint respecting the execution bv Simon of con¬ 
tracts with each of H. C. Copeland & Company, Inc., a gen¬ 
era! agent ot Mutual, and with Desmond .1. Lizotte, a 
general agent of Mutual, and denies knowledge or informa¬ 
tion sufficient to form a belief respecting the dates of said 
contracts. 
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Amended Answer and Statement of Claim of 
Intervener, as Trustee in Bankruptcy of 
Lawrence E. Simon, Bankrupt. 

4. Denies each and every allegation set forth in para¬ 
graph 120 of said Complaint, except admits that Mutual 
made payments to Simon subsequent to the execution of the 
document therein referred to and that payments ceased on 
or about March 2!), 19(i7. 

5. Denies knowledge or information sufficient to form a 
belief as to the truth of each and every allegation set forth 
in paragraph 22 of said complaint, except admits, upon 
information and belief, that Mutual made payments to de¬ 
fendant Third National Bank of Hampden County (here¬ 
after “Third National”) from and after on or about 
March 29, 19fi7. 

f». Denies knowledge or information sufficient to form a 
belief as to the truth of each and every allegation set forth 
in paragraph 23 of said Complaint, except admits that no 
payments of renewal commission have been made to Simon 
by Mutual since a date prior to January 4, 19f»8. 

As and for his Amended Answer to tub Statement of 
CLAIM OF DEFENDANT LAWRENCE E. SlMON 

7. Denies each and every allegation set forth in para¬ 
graph 19 of sai« 1 Claim. 

As AND FOR HIS AMENDED ANSWER TO THE STATEMENT OF 

Claim of defendant Third National Bank of Hamp¬ 
den County 

8. Denies each and every allegation set forth in para¬ 
graph 4 of said Claim, except admits that on or about No¬ 
vember 10, 1938 Simon executed a document in form an- 




Amended Answer and Statement of Claim of 
Intervener, as Trustee in Bankruptcy of 
Lawrence E. Simon, Bankrupt. 

n«‘X(*d to said Complaint as Exhibit “B” and that Mutual 
executed said document and res|>eetfully refers to said 
document for its contents. 

!>. Denies knowledge or information sufficient to form a 
belief as to the truth of each and every allegation set forth 
in paragraph <1 of said Claim, except admits, upon informa¬ 
tion and belief, that .Mutual made payments to Third Na¬ 
tional 1 roin and after on or about March 2J>, 1%7. 

10. Denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation set 
forth in paragraphs 7 and S of said Claim. 

11. Denies each and every allegation set forth in para¬ 
graph *J of said Claim. 

As AND FOR HIS AMENDED ANSWER TO THE PROOF OF CLAIM 
AND THE AFFIRMATIVE DEFENSE OF DEFENDANT STERLING 
National Bank & Trust Company of New York 

12. Denies each and every allegation set forth in said 
( laim, except admit.- that judgments were entered on 
behalf of defendant. Sterling National Bank & Trust Com¬ 
pany of New York (hereafter “Sterling”) in form annexed 
to said Claim as Exhibit “A” and respectfully refers to 
said documents for their contents. 

As AND FOR HIS AMENDED ANSWER TO THE STATEMENT OF CLAIM 
OF DEFENDANT NATIONAL Bank OF NORTH AMERICA 

13. Denies knowledge or information sufficient to form a 
belief as to the truth of each and every allegation set forth 
in paiagraphs 1, 2 and 3 of said Claim, except admits that 
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Amended Answer and Statement of Claim of 
Intervener, as Trustee in Bankruptcy of 
Lawrence E. Simon, Bankrupt. 

a jndj pnent was entered on behalf of defendant National 
Bank of North America in form annexed to said Claim as 
Exhibit “A" and respectfully refers to said document tor 
its contents. 


14. Denies each and every allegation set forth in para¬ 
graph 4 of said Claim. 


AS AND FOR HIS AMENDED ANSWER TO THE PROOF OF CLAIM OF 
DEFENDANT Da.SHA AUERBACH StCAHT, EXECUTRIX UNDER 
the Last Will and Testament of Josef Auerbach 

15. Denies each and every allegation set forth in para¬ 
graph Eighth of saiil Claim, except admits, upon informa¬ 
tion and belief, so much of said paragraph as alleges that 
the Estate of Josef Auerbach, and in particular Dasha 
Auerbach Stuart, Executrix under the Last Will and Tes¬ 
tament of Josef Auerbach, deceased, is successor in inter¬ 
est, to the rights, if any, of Josef Auerbach in the premises. 

As AND FOR HIS AMENDED ANSWER To THE STATEMENT 

of Claim of Irvino (Jeisi^ 

16. Denies knowledge or information sufficient to form 
a belief as to the truth of each and every allegation set 
forth in paragraphs Third and Fourth of said Claim, ex¬ 
cept admits that a judgment was filed, entered and dock¬ 
eted in favor of defendant Irving deist and Simon was 
served with a subpoena in form annexed to said Claim as 
Exhibits “A” and “B” and respectfully refers to said 
documents for their contents. 

17. Denies each and every allegation as set forth in para¬ 
graph Fifth of said Claim. 




Amended Answer and Statement of Claim of 
Intervener, as Trustee in Bankruptcy of 
Lawrence E. Simon, Bankrupt. 

As AND FOB HIS AMENDED ANSWER TO THE PROOF OF CLAIM OF 
DEFENDANTS ItoVAL S. MARKS, SaMI'EL (i. HaDIIAD AND 
Natalie Haddad 

IS. Denies each ami every allegation set forth in para¬ 
graph Second of said Claim, except admits that a judgment 
was rendered against Simon in form annexed to said Claim 
as Exhibit “A’’. 

As AND FOR A FIRST SEPARATE DEFENSE TO ALL OF THE CLAIMS 

ASSERTED BY ALL THE DEFENDANTS AND TO THE COMPLAINT 

1!>. That on July 21, 1!)70, Lawrence K. Simon, one of 
the defendants in the above entitled action, filed a bank¬ 
ruptcy petition in the United States District Court for the 
Southern District of New York (tile ~70 H 54S), and was 
adjudicated a bankrupt on the same date. That on July 21, 
l!>70, the said bankruptcy proceeding was referred to the 
Mon. Asa S. Herzog, Referee in Bankruptcy, before whom 
the matter is presently pending. 

Jit. I hat at a First Meeting of Creditors held in the 
above bankruptcy proceeding on September S, l!)7l). Rob¬ 
ert B. Schindler was appointed trustee in bankruptcy of 
Lawrence E. Simon, and thereafter duly qualified by tiling 
the bond required of him and he is presently acting as such 
trustee. 

21. That pursuant to the provisions of Section 70a of 
the Bankruptcy Act (11 C.S.C. Section 110a), the sums de¬ 
posited into the Registry of this Court and such further 
sums due from Mutual to Simon under and pursuant to the 



Amended Answer and Statement of Claim of 
Intervener, as Trustee in bankruptcy of 
Lawrence E. Simon, bankrupt. 

agreements in form annexed as Exhibits “A” and “C” to 
the Complaint belong to and are the property of Robert R. 
Schindler as trustee in bankruptcy of Lawrence E. Simon, 
bankrupt. 

As AND FOR A SECOND SEPARATE DEFENSE To AM, OF THE CLAIMS 
ASSERTED BY ALL THE DEFENDANTS AND TO THE COMPLAINT 

22. Tntervener Robert R. Schindler, as trustee in Re 
ruptcv of Lawrence E. Simon, Bankrupt, repeats and re¬ 
alleges each and every allegation set forth in paragraphs 
“10” and ”20” of the amended answer herein, with the 
same force and effect as if set forth herein and pleaded in 
full. 

23. That pursuant to the provisions of Section 70c of 
the Rankmptcy Act (11 U.S.C. Section 110c) the sums de¬ 
posited into the Registry of this court and such further 
sums due from Mutual to Simon under and pursuant to the 
agreements in form annexed as Exhibits “A” and “C” to 
the Complaint are subject to a prior lien claim of Robert R. 
Schindler as trustee in Rankmptcy of Lawrence E. Simon, 
bankrupt. 

As AND FOR A THIRD SEPARATE DEFENSE TO THE PROOF OF 

Claim of defendant Dasha Averbach Stuart, Execu¬ 
trix under the Last Will and Testament of Josf.f 
Auerbach 

24. That by orders of the Supreme Court of the State of 
New York, County of New York, dated March 12, 1968, 
July 9, 1968, July 1, 1969, June 9, 1970, May 10, 1971 and 
May, 1972, the defendant Auerbach extended the duration 
of the levy made by the Sheriff of the City of New York 
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Amended Answer and Statement of Claim of 
Intervener, as Trustee in Bankruptcy of 
Laurence E. Simon, Bankrupt. 

upon the funds deposited with the Registry of this Court in 
this aetion. 

2;'). That each of said orders is void and should he 
vacated because they were improperly obtained and be¬ 
cause they contravene the Statutes of the State of New 
^ ork in such cases made and provided and the case law 
of the State of New York. 

As AN,) Foil A FOl’in H SKI'AItATF. OKFKNHi: TO THK PIIOOF OF 
OI.AI.M OF UKFKNDANT l)ASHA Al'KItBACIf S'lfAin, KXKC'f- 
T,UX I'N'UKIt THK I -VST WIU, AND TKSTA.MKXT OF Jo.SKF 
Al'KIIIlACH 

2(i. Intervener Robert lb Schindler, as trustee in Bank¬ 
ruptcy ot Lawrence K. Simon. Bankrupt, rejieats and re¬ 
alleges each and every allegation set forth in paragraph 
“24” of the amended answer herein, with the same force 
and effect as it set forth herein and pleaded in full. 

27. I hat at no time subsequent to March 12, IMS, did 

the defendant Auerbach institute ..lings to enforce 

his levy upon the sum deposited with the Registry of this 
Court in this action, pursuant to the Statutes of the State 
of New N ork in such cases made and provided, and 
sought instead to extend said levy and preserve the lien 
resulting therefrom by seeking and obtaining the orders 
described in paragraphs ”24” of this amended answer. 

2S. That by so failing to enforce his said levy for a 
period of approximately four and one-half years, the lien 
resulting therefrom lacame dormant and void as against 
the trustee. 







Amended Answer and Statement of Claim of 
Intervener, as Trustee in Bankruptcy of 
Lawrence E. Simon, Bankrupt. 

As AND K>It A FIFTH SEPARATE DEFENSE To THE STATEMENT 
OK CLAIM OK DEFENDANT THIRD NATIONAL BaNK OF 

Hampden County 

2!>. Intervener, Robert B. Schindler, as trustee in Bank¬ 
ruptcy of Lawrciire L. Simon, Bankrupt, repeats and re¬ 
alleges each and every allegation set forth in paragraphs 
‘HI and “20 * of the amended answer herein, with the 
>anie force and effect as it set forth herein and pleaded 
in full. 

d(). I he Defendant Third National Bank of Hampden 
( ounty tailed to obtain and perteet a valid security in¬ 
terest in and to the funds which have been deposited with 
til* 1 Registry of this Court in this action, pursuant to the 
provisions of the filiform Commercial Code. 

As AND FOR A SIXTH SEPARATE DEFENSE To THE STATEMENT OF 
CIjAIM OF DEFENDANT THIRD NATIONAL BANK OF IJaMI’ 
den County 

31. Intervener Robert B. Schindler, as trustee in Bank¬ 
ruptcy of Lawrence L. Simon. Bankrupt, repeats and re¬ 
alleges each and every allegation set forth in paragraphs 
“H* and “20" of the amended answer herein, with the 
same force and effect as if set forth herein and pleaded 
in full. 

32. That between on or about February 15, 1070 and 
March 15, 1070, and within one year prior to the filing 
ot the petition in bankruptcy as aforesaid, the above named 
bankrupt transferred to the defendant Third National Bank 
a security interest in and to the fund deposited with the 
Registry of this Court in this action. 






Amended Answer and Statement of Claim of 
Intervener, as Trustee in Bankruptcy of 
Lawrence E. Simon, Bankrupt. 

33. That the transfer aforesaid was made while the 
said bankrupt was insolvent within the purview of Section 
f>7d(l)(d) of said Bankruptcy Act, or by such transfer 
rendered himself so insolvent, all contrary to the pro¬ 
visions of Section <i7d(2)fa) of the said Bankruptcy Act. 

34. I hat certain of the creditors of the bankrupt were 
in existence at the time of the transfer complained of in 
paragraph “32” hereof. 

33. That intervener trustee has insufficient assets in his 
hands to pay the creditors of the bankrupt. 

As AND FOK A SEVENTH SEPARATE DEFENSE To THE STATEMENT 

OF CLAIM OF DEFENDANT THIHD NATIONAL BaNK OF 

Hampden County 

3d. Intervener Roliert B. Schindler, as Trustee in 
Bankruptcy of Lawrence E. Simon, Bankrupt, repeats and 
realleges each and every allegation set forth in paragraphs 
“ltt”, “20”, and “32” of the amended answer herein, with 
the same force and effect as if set forth herein and plead* ! 
in full. 

37. That the transfer aforesaid,wvas made by the said 
bankrupt while engaged in a business for which the prop¬ 
erty remaining in his hands was an unreasonably small 
capital, all contrary to the provisions of Section f>7d(2)(h) 
of said Bankruptcy Act. 

38. That certain of the creditors of the bankrupt were in 
existence at the time of the transfer complained of in para¬ 
graph “32” hereof and/or certain of the creditors of the 
bankrupt became such creditors during the continuance of 
the business referred to in paragraph “37” hereof. 






Amended Answer and Statement of Claim of 
Intervener, as Trustee in Bankruptcy of 
Lawrence E. Simon, Bankrupt. 

39. That Intervener trustee has insuffieient assets in his 
hands to pay the creditors of the bankrupt. 

As and for an eiohth separate defense to the statement 

OF CLAIM OF DEFENDANT THIRD NATIONAL BaNK OF 

Hampden County 

40. Intervener, Robert B. Schindler, as trustee in 
Bankruptcy of Lawrence E. Simon, Bankrupt, repeats and 
realleges each and every allegation set forth in para¬ 
graphs “19”, “20”, and “32” of the amended answer 
herein, with the same force and effect as if set forth herein 
and pleaded in full. 

41. That the transfer aforesaid was made bv said 
bankrupt, with the intent to incur or with the belief that 
he would incur debts beyond its ability to pay as they 
matured, all contrary to the provisions of Section fi7d(2)(e) 
of said Bankruptcy Act. 

42. That certain of the creditors of the bankrupt were in 
existence at the time of the transfer complained of in para¬ 
graph “32” hereof and/or certain of the creditors of the 
bankrupt became such creditors thereafter. 

43. That intervener trustee has insufficient assets in his 
hands to pay the creditors of the bankrupt. 

As AND FOR A NINTH SEPARATE DEFENSE TO THE STATEMENT OF 

CLAIM OF DEFENDANT THIRD NATIONAL BaNK OF IIaMPDEN 

County 

44. Intervener Robert B. Schindler, as trustee in 
Bankruptcy of Lawrence E. Simon, Bankrupt, repeats and 



Amended Answer and Statement of (Haim of 
Intervener, as Trustee in Bankruptcy of 
Lau rence K. Simon, Bankrupt. 

mil logos oadi and ovory allocation sot forth in paragraphs 
“19”, “20” anil “32” of the amondod answer heroin, with 
the same force and effect as if sot forth heroin and pleaded 
in full. 

45. 1 hat the transfer aforesaid was made with actual 

intent on the part of said bankrupt to hinder, delay or 
defraud the then present or the future creditors of said 
bankrupt all contrary to the provisions of Section 07d(2) 
(d) of the said Bankruptcy Act. 

4b. I hat certain of the creditors of the bankrupt were 
in existence at the time of the transfer complained of in 
paragraph “32” hereof and/or certain of the creditors of 
the bankrupt became such creditors thereafter. 

47. That Intervener trustee has insufficient assets in his 
hands to pay the creditors of the bankrupt. 

As ANI) FOR A TENTH SEPARATE DEFENSE TO THE STATEMENT OF 

< I.AIM OF DEFENDANT THIRD XaTIONAI, BaNK OF Ha.MPDF.N 

Countv 

4H. Intervener Robert B. Schindler, as trustee in 
Bankruptcy of Lawrence E. Simon, Bankrupt, repeats and 
realleges each and every allegation set forth in paragraphs 
“19”, “20” and “32” of the amended answer herein, with 
the same force and effect as if set forth herein and pleaded 
in full. 

49. That between on or about February 15, 1970 and 
March 15, 1970, the above named bankrupt transferred to 
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Amended Answer and Statement of Claim of 
Intervener, as Trustee in Bankruptcy of 
Lawrence E. Simon, Bankrupt. 

the defendant Third National Hank w.thout fair considera¬ 
tion a security interest in and to the fund deposited with 
the Registry of this Court in this action. 

50. That the transfer aforesaid was made while said 
bankrupt was insolvent within the puiview of Section 271 
of the Debtor and Creditor Law of tin* State of .sew York, 
or by such transfer rendered itself so insolvent, all contrary 
to the provisions of Section 27d of the Debtor and Creditor 
Law of the State of New York. 

51. That certain of tin* creditors of the bankrupt were in 
existence at the time of the transf r complained of in para¬ 
graph “49” hereof. 

52. That Intervener trustee has insufficient assets in his 
hands to pay the creditors of the bankrupt. 

As AND FOR AN ELEVENTH SEPARATE DEFENSE TO THE STATE¬ 
MENT OF CLAIM OF DEFENDANT THIRD NATIONAL B.VNK OF 

Hampden County 

53. Intervener, Robert B. Schindler, as trustee in Bank¬ 
ruptcy of Lawrence E. Simon, Bankrupt, repeats and real 
leges each and every allegation set forth in paragraphs 
“19”, “20” and ”49” of the amended answer herein, with 
the same force and effect as if set forth herein and pleaded 
in full. 


54. That the transfer aforesaid was made bv the said 
bankrupt while engaged in a business for which the prop¬ 
erty remaining in his hands after the said transfer was an 
unreasonably small capital, all contrary to the provisions 
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Amended Answer and Statement of Claim of 
Intervener, as 7 rustee in Bankruptcy of 
Lau rence E. Simon, Bankrupt. 

of Section 274 of the Debtor and Creditor Law of the State 
of New York. 

•).). 7 hat certain of the creditors of the bankrupt were in 
existence at the time of the transfer complained of in para¬ 
graph 4b hereof and/or certain of the creditors of the 
bankrupt became such creditors during the continuance of 
the business referred to in paragraph “54” hereof. 

5fi. That Intervener trustee has insufficient assets in his 
hands to pay the creditors of the bankrupt. 

As AND SOU A TWELFTH SKPARATE DEFENSE TO THE STATEMENT 

OK CLAIM OF DEFENDANT TlilKD NATIONAL BaNK OF 

Hampden County 

57. Intervener Robert B. Schindler, .%* trustee in Bank¬ 
ruptcy ol Laurence E. Simon, Bankrupt, repeats and real¬ 
leges each and every allegation set forth in paragraphs 

1b , “20 ’ and “4b” o! the amended answer herein, with 
the same force and effect as it set forth herein and pleaded 
in full. 

5H. That the transfer aforesaid was made by said bank¬ 
rupt with the intent to incur or with the belief that he would 
incur debts beyond his ability to pay as they matured, all 
contrary to the provisions of Section 275 of the Debtor 
and Creditor Law of the State of New York. 

•)b. I hat certain of the creditors of the bankrupt were 
in existence at the time of the transfer complained of in 
paragraph “4b” hereof and/or certain of the creditors 
of the bankrupt became such creditors thereafter. 
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Amended Answer and Statement of Claim of 
Intervener, as Trustee in Bankruptcy of 
Lawrence E. Simon, Bankrupt. 

60. That Intervenor, trustee has insufficient assets in his 
hands to pay the creditors of the bankrupt. 

As AND FOR A THIRTKKNTH ni.KK.NSK To THF. STATKMKNT OF 
CLAIM OF DF.FKNDANT TllIRD NATIONAL BASK OF llAMP- 
DKN Coi'NTV 

61. Intervener Robert B. Schindler, as trustee in Bank¬ 
ruptcy of Lawrence E. Simon, Bankrupt, repeats and re¬ 
alleges each and every allegation set forth in paragraphs 
“19”, ”20" and “49” of the amended answer herein, with 
the same force and effect as if set forth herein, and pleaded 
in full. 

62. That the transfer aforesaid was made with actual 
intent on the part of the bankrupt to hinder, delay or de¬ 
fraud the then present or the future creditors of said bank¬ 
rupt all contrary to the provisions of Section 276 of the 
Debtor and Creditor Law of the State of New York. 

63. That certain of the creditors of the bankrupt were 
in existence at the time of the transfer complained of in 
paragraph “49” hereof, and/or certain of the creditors 
of the bankrupt became such creditors thereafter. 

64. That Intervener, trustee has insufficient assets in 
his hands to pay the creditors of the bankrupt. 

Whkkkfork, defer iant Robert B. Schindler as trustee 
in bankruptcy of Lawrence B. Simon demands judgment 
that the Complaint of plaintiff and the Claims asserted 
by all other defendants lie dismissed and that defendant 
Robert B. Schindler as trustee in bankruptcy of I^awrence 


y 
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Amended Answer and Statement of Claim of 
Intervener, as Trustee in Bankruptcy of 
Lawrence E. Simon, Bankrupt. 

h. Simon l>e paid all funds now and hereafter deposited 
with this Court in the promises, together with ousts and 
disbursements herein and suoli other, further or different 
relief as to this Court may seem just and proper. 

SHKLDON IjOWE 

ShK1J>ON J»WB 

Attorney for Robert B. Schindler 
Trustee in Bankruptcy of 
("iwrenoe !•'. Simon, Bankrupt 
Office & I>.(). Address 
4T'» Fifth Avenue 
New York, New York 10017 
Tel. No. !>S0-1122 
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Memorandum. 

Batman, I). .J. 

Robert B. Schindler, as trustee in bankruptcy of Law¬ 
rence E. Simon, lias moved for an order pursuant to 
Rule 12(b) of the Federal Rules of Civil Procedure dis¬ 
missing the complaint in this action on the ground that 
he, as trustee, has not been joined as a defendant. He 
has moved in tin* alternative, for an order pursuant to 
Rule 24 of the Federal Rules of Civil Procedure permit¬ 
ting him to intervene as a defendant in this action or 
for an order pursuant to Rule 2b of the Federal Rules of 
Civil Procedure substituting him for or joining him with 
Lawrence E. Simon as a defendant. Defendants Dasha 
Auerbach Stuart and Third National Bank of Hampden 
County oppose these motions and have moved for sum¬ 
mary judgment as has defendant Lawrence E. Simon. 

This is an interpleader action commenced by Massa¬ 
chusetts Mutual Life Insurance Company (“Mutual”) 
against a group of competing claimants to a fund of 
$144,.'582.*2 (the “fund”) on deposit in the Registry of this 
Court. The fund consists of monies which Mutual is 
obligated to pay Lawrence E. Simon, a former general 
agent of Mutual, under a series of contracts. All the de¬ 
fendants, except Simon, are creditors of Simon who assert 
conflicting claims against the fund. Simon, on the other 
hand, contends that the fund represents a pension or 
retirement fund and/or wages and is therefore exempt 
from the claims of the other defendants. 

I. 

The trustee’s contention that this action should be dis¬ 
missed for failure to join him as a party cannot be sus¬ 
tained. This action was commenced prior to the institution 
of the bankruptcy proceedings and the appointment of the 
trustee. His remedy therefore is a motion to intervene, 
not a motion to dismiss. 
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II. 

Whether intervention is proper in this ease is governed 
by. Rule 24(a) of the Federal Rules of Civil Procedure 
which provides in part: 

(a) Intervention of Right. I pon timely applicu- 
tion anyone shall he permitted to intervene in an ac¬ 
tion: * * * (2) when the applicant claims an interest 
relating to the property or transaction which is the sub¬ 
ject of the action and he is so situated that the disposi¬ 
tion of the matter may as a practical matter impair or 
impede his ability to protect that interest, unb *SS tin- 
applicant’s interest is adequately represented Ity ex¬ 
isting parties.” 

I he initial question therefore, is whether the trustee's 
motion is “timely.” In determining timeliness, tin- first 
consideration is whether any existing party to the litigation 
will he harmed or prejudiced by the proposed intervenor’s 
delay in moving to intervene. McDonald v. E. J. Lavine 
('ompnni), 430 F.2d 10fi5 (5th Cir. 1070). Consequently, the 
fact that the trustee has failed to act for a year and a 
hall will not, of itself, bar intervention if it is necessary 
t<#protect a right which cannot otherwise he protected. 
Walpert v. Bart, 44 F.Ii.J). 35 9 (S.D.X.Y. 1001). Here, 
it is abundantly clear that the trustee* has an interest re¬ 
lating to the property which is the subject of this action. 
Indeed, to the extent that the defendants’ claims to the fund 
are not superior to Simon’s claim, title to the fund is 
vested in the trustee by Section 70(a)(5) of the Bank¬ 
ruptcy Act. T bus, the trustee, who represents all of 
Simon s creditors, has an obvious interest in determining 
the validity of the defendants’ claims. This interest, more¬ 
over, is not adquately represented bv Simon since he is 
asserting, in part at least, an independent claim which con- 
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flicts with the trustee’s interest. Therefore, unless the 
trustee is allowed to intervene his ability to protect his 
interests against the other defendants, including Simon, 
will l*e impaired. This prospect, when balanced against the 
relatively slight delay in these proceedings which his in¬ 
tervention will cause, leads me to conclude that the trustee’s 
motion to intervene should be granted. 

In granting this motion, I wish to make clear that I do 
not regard the protracted illness of the trustee’s counsel 
as sufficient excuse for his failure to act. However, L am 
reluctant to prejudice the rights of all of the creditors be¬ 
cause of the trustee’s nonfeasance. 

Ill. 

In view of the above disposition, the motions for sum¬ 
mary judgment cannot 1 m* considered until the trustee has 
answered. Cf. Corrosion Rectifying (Jo. v. Freeport 
Sulphur Co., 1 117 F. Supp 2!M (S.J).N.Y. 1!M>1). 

Accordingly, the motions for summary judgment are 
denied with leave to renew the motions after the trustee 
has answered. 


So Ordkrkd. 

Dated: July 13, 1!>72. 


JIaroij) Bauman, 

CJ.S.DJ. 
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It is hereby stipulated and agreed l>y and between the 
attorneys for the respective parties hereto that, for the 
purposes of the instant action and the instant action 
alone the following facts are agreed upon (each party 
reserving the right to object to the materiality of any such 
stipulated fact and its relevancy to the issues): 

1. Plaintiff Massachusetts Mutual Life Insurance Com¬ 
pany (“Mutual”) is a corporation organized and existing 
under the laws of the Commonwealth of Massachusetts 
with its principal place of business in Springfield, Massa¬ 
chusetts. 

li. Defendant Lawrence E. Simon (“Simon”) is an 
individual who resides ir New York, New York. 

•L Defendant I bird National Dank of Hampden County 
(“ I bird National Dank”) is a national banking association 
organized and doing business under the provisions of the 
National (tanking Act with its principal place of business 
in Springfield, Massachusetts. 

4. Defendant National Dank of North America is a 
national banking association organized and doing business 
under the provisions of the National Banking Act with 
its principal place of business in New York, New York. 

Defendant Sterling National Dank and Trust Com¬ 
pany ot New York is a national banking association 
organized and doing business under the provisions of the 
National Dunking Act with its principal place of business 
in New York, New York. 

b. Defendant Dasha Auerbach Stuart is the Executrix 
of the Last Will and Testament of Josef Auerbach. 
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7. Defendant Irving Deist was at the time of the institu¬ 
tion of this action, on May 12, 1970, an individual who 
resided in New York, New York; said defendant, di<*d a 
resident of said County on November 28, 1970, and Ann 
Ladin, Maurice Isertnan and Louis Rones were appointed 
by Surrogate’s Court, New York County, Executors of the 
Estate ot T”ving Deist, deceased. The caption of this 
action is amended accordingly. 

8. Defendant Royal S. Marks is an individual who 
resides in New York. New York. 

9. Defendants Samuel Haddad and Natalie Haddad are 
individuals who reside in New York, New York. 

10. Defendants Henry Hecht, Sr. and Alice Hecht are 
individuals v 'io reside in Baltimore, Maryland. 

11. Defendant Mary Ellen Hecht, M.D., is an individual 
who resides in Long Island, New York. 

12. Defendant Henry Hecht, Jr., is an individual who 
resides in New York, New York. 

13. The complaint is filed pursuant to the Federal 
Interpleader Act of June 1948 c. (4<», (»2 Stat. 931, 28 
U.S.C.A. 1335 (1963). 

14. The amount in controversy, which has been de¬ 
posited into the Registry of this Court, exceeds $500.00, 
namely $144,382.22. 

15. On July 31, 1932, Simon executed a Deneral Agent's 
Agreement with Mu? ml (Exhibit. A to the Complaint). On 
or about November 10, 1938, defendant Simon executed a 
document (Exhibit B to the Complaint). Reference is 



Stipulation of Facts. 


to Exhibit B of the Complaint for tin* tonus ainl 
conditions of said document. On December HI, 1902, the 
General Agent’s Agreement was terminated and on 
September Hi, 19(54, defendant Simon executed a new 
“Floor Plan Agreement" with Mutual (Exhibit C to the 
Complaint), pursuant to which Mutual agreed to make 
certain payments to Simon. 

Hi. On or about or prior to March 29, 1907, Simon 
defaulted in making payment to Third National Bank 
of the indebtedness mentioned in Exhibit “B” and Third 
National Bank gave notice of said default to Mutual and 
defendant Simon, and thereafter Mutual made payments 
to Third National Bank pursuant to the terms of Exhibit 
“B" until on or about January 4. 1968. 

17. On or about January 4, 1 DOS. Mutual was served 
with a subpoena and restraining notice in a case entitled 
Irrintf Grist v. Lawrence F. Simon, Supreme Court, New 
York County, Index No. 21099/07, in which case there was 
filed, entered and docketed in the New York Supremo 
Court, New York County, on December 28, 1907, a Judg¬ 
ment by Confession in favor of Irving deist, as Plaintiff, 
against Lawrence E. Simon, as Defendant, which said 
Judgment was in the sum of $41,020. 

18. As of January 1, 1970, Mutual held in escrow the 
I* und of $144,382.22 (the “Fund”) consisting of amounts 
due and owing to Simon and claimed by the other defend¬ 
ants herein. The Fund is comprised of three parts: 
$48,971.2(5, representing Floor Plan Payments payable to 
Simon under the Floor Plan Agreement; $95,014.21, repre¬ 
senting renewal commissions payable to Simon under his 
General Agent’s Agreement with Mutual; and $390.75, rep¬ 
resenting commissions payable to Simon for new business 
generated by him after May, 1969. 
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10. On December 27, 1007, the United States District 
Court for the Southern District of New York, in the action 
entitled Josef Aucrhuch v. Pension Corporation of America 
and Lawrence Simon (the “Auerbach Action”), entered a 
judgment in favor of Josef Auerbach in the amount of 
$71,000, which judgment was docketed in the office of the 
Clerk of the Supreme Court and County of New York on 
January 0, 100.8 and a transcript issued, following which 
executions were delivered to the Sheriff of the City of Now 
York, New York County Division. 

20. On or about January 10, 1008, Mutual was served 
with an execution and Sheriff’s levy hv the Sheriff of the 
City of New York, New York County Division in the Auer¬ 
bach Action. 

21. On March 12, 1008 the Supreme Court of the State 
of New York, County of New York, extended the levy made 
in the Auerbach Action for a period of 120 d/s fi. m that 
date, to expire on July 11. 1008. On July 0, 1008, the Su¬ 
preme Court of the State of New York, County of New 
York, extended the levies made in the Auerbach Action for 
a period of one year from that date. On July 1, 1IWJ9, the 
Supreme Court of the State of New York, County of New 
York, extended the levies made in the Auerbach action for 
a period of one year from that date. On June 9, 1970, the 
Supreme Court of the State of New York, County of New 
York, extended the levies made in the Auerbach Action for 
a period of one year from that date. On May 7, 1971. the 
Supreme Court of the State of New York, County of New 
York, extended the levies made in the Auerbach Action for 
a period of one year from that date. On May 5, 1972, the 
Supreme Court of the State of New York, County of New 
York extended the levy made in the Auerbach Action for a 
period of one year from that date. 
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22. Oti or about Juno 13, 1908, Mutual was served with 
a restraining notice to garnishees in nn action entitled Na¬ 
tional Sank of North America v. Pension Corporation of 
America and Laurence K. Simon, Supreme Court, County 
of New York, Index No. 8724/OH. 

23. On or about October 14. 1908, Mutual was served 
with a subpoena and restraining notice in an action entitled 
Sterling National Sank and Trust Company of Nnc York 
v. Pension Corporation of America and Lau rence K. Simon, 
Civil Court of the City of New York, County of New York,' 
Index No. 59339/08. 

24. On or about October 21, 1908 Mutual was served with 
a restraining notice in an action entitled Kenneth Dnnhski 
v. Lau rence E. Simon, Civil Court of the City of New York, 
County of New York, Index No. 129909/08. 

25. On or about February 20, 1970, Third National Bank 
first filed in tin* New York City Register’s Office and on or 
about February 25, 1970 it first filed in the Office of the 
Department of State of the State of New York, TJCC-1 
Forms not signed by Simon. 

20. On or about March 11. 1970, Third National Bank 
first filed in the New York City Register's Office and on or 
about March 10, 1970 it first filed in the Office of the De¬ 
partment of State of New York, ITCC-1 Forms signed by 
Simon. On or about March 12. .970, Third National Bank 
first filed in the City Clerk’s office in Springfield, Massa¬ 
chusetts, and on or about March 13, 1970 it first filed in the 
Office of the Secretary of State of the Commonwealth of 
Massachusetts in Boston, Massachusetts, ITCC-1 Forms 
signed by Simon. 
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27. Mutual has no interest in said sum of $144,382.22 
which it lias deposited into the Registry of this Court, and 
a to which it was discharged from further liability by an 
Order of this Court dated October 15, 1970 (Lasker, ,T.). 

28. Mutual filed its complaint commencing this action 
on May 12, 1970 on which dab* Simon owed Third National 
Rank $152,735.45. 

2!*. On said date the defendant Simon owed Irving Geist 
$41,620.00 plus interest from December 28, 1967. 

30. On said date the defendant Simon owed Dasha 
Auerbach, as Executrix of the Last Will and Testament 
of Josef Auerbach, $71,000.00 plus interest from April 1, 
1967. 

31. The complaint was filed in good faith, not in collu¬ 
sion with any of the claimants, and plaintiff has not ad¬ 
mitted the claim of, or subjected itself to independent lia¬ 
bility to, any one of the claimants. 

% 

32. Defendant Kenneth Dembski no longer has any 
claim to the funds on deposit in the Registry of this Court. 

(See copy of letter dated .July 8, 1970, attached as Exhibit 
A. from Arthur Morrison, Esq., attorney for Kenneth 
Dembski.) 

.53. That on July 21, 1970, I^awrenee E. Simon, one of 
the defendants in the above entitled action, filed a bank¬ 
ruptcy |x*tition in the Cnited States District Court for 
the Southern District of New York (file #70 R MS), and 
was adjudicated a bankrupt on the same date. That on 
July 21, 1970, the said bankruptcy proceeding was referred 
to the Mon. Asa S. Hezog, Referee in Rankruptcy, before 
whom the matter is presently pending. 
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•H. That at a First Meeting of Creditors held in the 
above bankruptcy proceeding on September S, 1970, Rnliert 
15. Schindler was appointed trustee in bankruptcy of 
I.*wrenee F. Simon, and thereafter duly qualified by filing 
the bond required of him and he is presently acting as 
such trustee. 

On or about March 11, 1971, defendant Lawrence 
Simon received his discharge in bankruptcy. Reference 
is made to the photocopy of same attached to and made 

a part hereof as Exhibit B, for the terms and conditions 
thereof. 

Robert B. Schindler, the Trustee in Bankruptcy of 
Lawrence K. Simon. Bankrupt (the “Trustee”) lias been 
granted |>ermission to intervene pursuant to Rule 24 of 
the Federal Rules of Civil Procedure, hv an Order of this 
Court (Bauman, J.) entered the 14tli day of July, 1972. 

J7. The trustee, by notice of motion dated March 24, 
HL2, moved in the Supreme Court, New York Countv for 
an order (a) vacating the orders of the Supreme Court 
few York County, dated July 9, 1968, July 1, 1969, June’ 
9, 1970 (typographical error; the correct date was June 
8, 1970) and May 10, 1971, on the ground that each of 
said orders was predicated upon a false affidavit submitted 
m support of such order, (b) invalidating and declaring 
null and void the levies made by Defendant Dasha Auer¬ 
bach Stuart, and (c) granting the Trustee such other and 
further relief as the Court deemed just and proper. 

48. Said motion was denied by decision of the Supreme 
Court, New York County, dated May 1, 1972. 

49. The said Denial was unanimously affirmed by the 
Appellate Division, First Department, by decision dated 
October 19, 1972. 
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40. The decision of the Appellate Division, First De¬ 
partment, dated October 19, 1972, lias not been appealed, 
and the time to make such appeal has expired. 

41. in addition to the sum mentioned hereinabove in 
paragraphs 14, 18 and 27 which has heretofore been de¬ 
posited in the Registry of this Court, plaintiff “Mutual” 
holds in escrow (as of January 2, 1973 renewal commis¬ 
sions in the amounts of $09,859.31 and $851.89, and floor 
plan payments in the amount of $82,495.47. Additional 
renewal commissions will lie held in escrow as earned. 
Plaintiff holds these sums because of the conflicting claims 
of the defendants and the intervening defendant, and sub¬ 
mits them to the .jurisdiction of this Court pursuant to 
the Federal Interpleader Act under which this action was 
commenced; ; t is prepared to pay these sums to the Clerk 
of the Court or to such other person or persons as the 
Court may order or decree. 

Dated: New York, New York, February 26, 1973. 

Friknd, Post & Hopkins 

By Edward J. Post 

A Member of the Firm 

Attorneys for Plaintiff 

Yklun, Kkxnkr & Lkvy 

By ILLEGIBLE 

A Member of the Firm 

Attorneys for Defendant 
Lawrence E. Simon 
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Hlkakucv, Pi,att, Schmidt, Hart 
& Fritz 

Hv Thomas C. Pratt 

A Member of the Firm 
Attorneys for Defendant 
Third National Hank of 
Hampden County 

Harry Gurahian 
Attorney for Defendant 

Sterling National Hank & 
Trust Company 

Lkk Franklin 
Attorney for Defendant 

National Hank of North 
America 

Ottkrhoi'ro, Stkindlkr, Houston 
& Hoskn 

Hy ILLEGIBLE 
A Member of tin* Firm 
Attorneys for Defendant 
Dasha Auerbach Stuart, 
Executrix under Last Will 
& Testament of Josef 
Auerbach 

Maurjck Iskrman 
Attorney for Defendants 

Ann Ladin, Maurice Iserman 
and Louis Rones, Executors 
of the Estate of Irving 
Geist, deceased. 
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Martin, Bloom, Lipton & Van dk 
Walle 

By ILLEGIBLE 

A Meinbi*r of the Finn 
Attorneys for Defendants 
Royal S. Marks, 

Samuel Haddad and 
Natalie Haddad 

Hyman L. Kowal 
Attorney for Defendants 
Henry Hecht, Sr., 

Alice Hecht, 

Mary Ellen Hecht and 
Henry Hecht, Jr. 

Robert B. Schindi-er, 

ns Trustee in Bankruptcy of 
Lawrence E. Simon, 
Bankrupt 
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Arthur Morrison 
Counselor at Law 
501 Fifth Avenue 
New York, New York 10017 


OX 7-7227 
Ml* 2-0978 
Area Code 212 


Friend, Post Hopkins, Esqs. 

1 Madison Avenue 

New York, New York 10010 

Maurice A. M. Edkiss, Esq. 
so William Street 
New York, N. Y. 10038 


Hleakley, Platt, Schmidt, 
Hart &, Fritz, Esqs. 
120 Broadway 
New York, N. Y. 1 (KK>5 

Eee Franklin, Esq. 

1527 Franklin Avenue 
Mineola E. I., N. Y. 

Harry Gurahian, Esq. 

1410 Hroadway 

New York, N. Y. 10018 


July 8, 1970 

Hyman E. Kowal, Esq. 

32 East 57th Street 
New York, N. Y. 10022 

< Hterbourg, Steindler, 
Houston & Rosen, Esqs. 
250 Park Avenue 
New York, N.Y. 10017 

Maurice Iserman, Esq. 

00 East 42 Street 
New York, New York 


Martin, Bloom, Lipton & 
Van De VYalle, Esqs. 
Station Plaza East 
Great Neck, N. Y. 11021 


Exhibit A. 


Re: Massachusetts Mutual v. Lau rence E. Simon, El al. 
Gentlemen: 

Please be advised that the matter involving Kenneth 
Dembski which was litigated in the Civil Court, New York 
County was paid following the entry of the judgment. May 
I respectfully inform each of you that no steps will be 
taken by the undersigned regarding this matter involving 
Kenneth Dembski in the T\S. District Court, Southern 
District of New’ York. 


AM :RP 


Yours very truly, 
Arthur Morrison 
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Bmtrfc £latPB Siatrirt (Cnurt 

For the 

Southern District of New York 


In tiii: Matter ok 


Lawrence K. Simon a/k/a 
Lawn-nco Eugene Simon 


♦ 


Bank rupt. 


I.v Bankriitcv 
No. 70 B f>4S 

Discharge ok Bankri i-t 

At Now York. N.Y., in said District, on tin- lltli dav 
of March, 1971. 

It appearing that Lawrence E. Simon a/k/a Lawrence 
Eugene Simon, of 40 Central Bark South, in the County 
ol New ^ ork. State of New ^ ork, was duly adjudged a 
bankrupt on a petition filed hv him on the 21st day of 
July, 1970; and 

It further appearing that, after due notice by mail, no 
objection to tile discharge of said bankrupt was filed within 
the time fixed by the court. 

It is oruerku that the said Lawrence E. Simon a k a 
Lawrence Eugene Simon be. and lie hereby is, discharged 
from all debts and claims which, by the Act of Congress 
relating to Bankruptcy, are made provable against his 
estate, except such debts as are. by said Act. excepted 
Irom tin- operation of a discharge in bankruptcy. 

Asa S. Herzog 
Rcferrr in liankritj/tci/. 
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This is an involved interpleader action concerning the 
assets of a former general agent of an insurance company. 
The insurance company, Massachusetts Mutual Life Insur¬ 
ance ( ompanv (“Mass. Mutual”), deposited in the registry 
of this court the sum of $144.3S2.22, under the Federal 
Interpleader Act. Subsequently, it has accrued an addi¬ 
tional $153,20(5.07 owed to the debtor, which it holds in 
escrow subject to the jurisdiction of this Court. Additional 
credits have accrued to the account of the debtor since 
January 1, 1973, and will continue to accrue hereafter for 
an indefinite period of time. Consequently, this action must 
dispose of the claims to assets already on deposit in the 
registry, those held in escrow, and those continuing to 
accrue. 

As the facts recited below will show, the interpleader ac¬ 
tion was necessitated by a number of judgments having 
been taken against the insurance agent, Lawrence E. Simon 
(“Simon”), at a time wdien his renewal commissions were 
already assigned to another party. The complexity of the 
situation became further entangled when, during the pend¬ 
ency of this action, Simon filed in Bankruptcy and a Trus¬ 
tee was appointed. (The Trustee was allowed to intervene 
pursuant to an order of this Court entered July 14. 1972, 
more than two years after the action was commenced.) 

The parties attempted to stipulate to all of tie- facts 
necessary to a disposition of their conflicting claims. This 
proved impossible primarily because of the late interven¬ 
tion of the Trustee in tie* action. A Trial commenced 
before Judge Marvin E. Frankel in District Court, and, 
pursuant to the directions of Judge Frankel, concluded 
before the undersigned. Following these hearings, various 
of the claimants submitted proposed findings of fact in 
addition to those stipulated. Many of tin- proposed findings 
of fact of the parties are simply restatements of the facts 
stipulated to by all parties. (These, therefore, have been 
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ignored.) Some of the proposed findings of facts arc based 
u|Kin alternate contentions which need not he considered in 
li^ht of the conclusions of law set forth below. Still other 
proposed findings of fact were not established and. there¬ 
fore, not accepted. 

The facts recite*! below are based upon the stipulation, 
the exhibits referred to therein, and. where set forth within 
brackets, additional findings of fact made as a result of the 
hearings. (Some of these additional findings were not 
specifically requested by any of the parties but have been 
inserted simply to clarify the continuity of the factual 
chronology.) Certain of the facts are developed more fully 
d' ,r ing a consideration of each individual claim, which con¬ 
st,.ute the conclusions of law on this hearing. 

Findings of Fact 

Simon executed his general agents contract with Mass. 
Mutual on July .‘51, 1932 (the contract was amended from 
time to time in the following years but not in any manner 
germane to the disposition of this action. Fnder his con¬ 
tract Simon was not an employee of Mass. Mutual but was 
an independent contractor. He was not paid wages or sal¬ 
aries as such but was paid bv commission, renewal com¬ 
missions and other allowances including, subsequently a 
“floor plan”. 

ff ntil lie turned his records over to his Trustee in Bank¬ 
ruptcy in 1970, Simon had an office in New York City where 
he kept records of commissions owed to him by Mass. Mu¬ 
tual. 1 he company, of course, had its own records with 
respect to Simon’s commission entitlements and these were 
kept in its home office in Springfield, Mass. Records with 
respect to the payments of renewal premiums on policies 
originally sold by Simon and his subagents, and as to which 
renewal commissions therefore became due under his con- 
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tract, were maintained by the company in Springfield, 
Mass.] 

About November 10th, 193K Simon entered into a loan 
agreement with the Third National Hank of Hampden 
County in Springfield, Massachusetts. As security for this 
loan he executed an assignment of his renewal commissions. 
[Thereafter additional loans were made to him in varying 
amounts which were repaid in part, but not in their en¬ 
tirety, and which continued to be secured by the original 
assignment of renewal commissions. When each new note 
was made the old note was marked “paid by renewal” and 
returned to Simon. Interest rates on these loans changed 
over the years, gradually increasing. On December 22. 19fi0 
the Hank made its last major advance to Simon, that being 
in the amount of $100,000.] 

On December 31, 1002, Simon’s general agency agree¬ 
ment with Mass. Mutual was terminated. The termination 
did not effect Simon’s right (subject to the bank’s assign¬ 
ment) to collect renewal commissions on business written 
prior to that date, providing that the renewal premiums 
were paid. (On July 17. 1003 Simon’s then existing note 
with the Third National Hank matured, at which time lie 
owed $309,000.] Simon continued to make payments against 
the note until March 29. 1907, when he defaulted. 

11in May 1st, 19f>3, Mass. Mutual placed into effect its 
“floor plan’’, announcing to its agents that it was in the 
nature of a retirement plan. | The provisions of the plan, 
however, do not so describe it. | It was not a qualified 
pension plan for tat: purposes.] Participation in the plan 
was voluntary for the general agents, subject to certain 
requirements, and was not to be entered into by them 
until they had retired and their commissions had fallen 
below the amount of $27.SSS a year. On September lli, 
19(14 Simon executed bis “floor plan” agreement with 
Mass. Mutual, pursuant to which the company agreed 
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to make payments to Simon so Ion# as he lives, provided 
that lie met certain requirements of the agreement.* 

When Simon defaulted in making payments to the Third 
National Hank on March 29, 19(i7, the hank made demand 
upon Mass. Mutual. Mass. Mutual then paid these re¬ 
newal commissions directly to the hank, reducing Simon’s 
indebtedness until .January 4th of 19(iS, when several judg¬ 
ments were taken against Simon. (As of the commence¬ 
ment of the interpleader, Simon owed the Hank $152,735.45 
including accrued interest.) On December 27, 19(i7, .Josef 
Auerbach took a judgment against Simon (and against 
the Pension ('orporation of America, a corporation in which 
lie wa> a principal) in the amount of $71,000. That Judg¬ 
ment was entered in this Court. The following day, De¬ 
cember 2S, 1907, a confession of Judgment in favor of 
Irv ng (ieist was entered against Simon for $41,020. On 
January 4, 19(*S, deist served a subpoena and restraining 
notice upon Mass. Mutual, preventing it from making fur¬ 
ther payments under its assignment to the Third National 
Hank. 

On January 9, 19tiS, Auerbach (whose estate in this 
action is represented by executrix Stuart) entered his 
judgment in Supreme Court of New York County. Ten 
days later, January 19. 1968, Auerbach served a Sheriff’s 
levy and execution upon Mass, n tual. | At that time 
Mass. Mutual held over seven tin. and dollars worth of 
commissions due Simon, out was unable to even partially 
satisfy the Sheriff’s levy and execution because of the 
prior restraining order served by deist, and the much 
earlier assignment of renewal commissions to the Third 
National Hank.J Therefore, on March 12, 1968, Auerbach 
obtained an extension of his levy from the Supreme Court 
ol New York County tor an additional 120 days. 


* The agreement was terminable at will by the company each 
year—see page 11, infra. 
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On June 13, 1908 Mass. Mutual was serwd with a re¬ 
straining order and a garnishment in an notion com¬ 
menced hy the National Hank of N >rtli Anieriea (a New 
York eitv hank) against Pension Corporation of America 
and Simon in Supreme Court of New N ork County. On 
July 9. 1908, Auerbach again extended his levy, this time 
■ or a period of one year. Other Judgment Creditors and 
potential Judgment Creditors filed restraining notices and 
other documents upon Mass. Mutual. [Henry Hecht, and 
members of his family commenced an action against Simon 
but it was dismissed for lack of prosecution on October 
8, 1000. They were served with process in this action, 
appeared hy counsel, but defaulted in answering or other¬ 
wise proceeding.) Auerbach again extended his levy for 
an additional year on July 1, 1909. 

During February ami March of 1970, Third National 
Bank filed in New York and Massachusetts certain Uni¬ 
form Commercial Code forms (UCC-1). The initial New 
York filings were not signed by Simon but the subsequent 
ones were signed. 

At the beginning of 1970 Mass. Mutual had accumulated 
funds owed Simon in a total amount of $144,382.22, which 
were being held beeause of the prior descrilied legal pro¬ 
ceedings. On May 12, 1970, Mass. Mutual filed its inter¬ 
pleader complaint in this action in good faith and not 
in collusion with any of the claimants. The funds de¬ 
posited in court are comprised of $48,971.20 floor plan pay¬ 
ments, $95,014.21 renewal commissions, and $390.75 initial 
commissions. Thereafter, on June 9, 1970, Auerbach again 
extended his levy for another year. On Juiy 8, 1970 one of 
the claimants against Simon, Kenneth Dembski, through 
counsel, wrote a letter acknowledging that he had been 
paid and no longer had any claims upon the funds on 
deposit in this Court. 

On July 21, 1970 Simon filed his Petition in Bankruptcy 
in this Court, and on September 8, 1970, Robert B. 
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Schindler was appointed as his Trustee [The Trustee 
has, at all times, been possessed of insufficient assets to 
pay all of Simon’s creditors.] Simon was discharged from 
bankruptcy on March 11, 1971. 

After the initiation of this action, Auerbach continued to 
obtain extensions of his levy. On March 24, 1972 the 
1 rustee moved in Supreme Court for an order to vacate 
the prior extensions of levy granted to Auerbach, claiming 
that the affidavits in support of the applications were false 
and the extensions of levy were improperly obtained, 
contrary to the laws of New York. On May 1, 1972, the 
Trustee’s motion was denied by a decision of the Supreme 
Court of New York County [holding that the applications 
lor extensions were properly made without notice and 
were in conformity with the proper law and practice of 
New York], 1 his decision of the Supreme Court was 
affirmed on appeal on October 19, 1972. 

'between the initiation of this action and January 1, 
1975, additional assets accrued to Simon’s account with the 
plaintiff as follows: $70,711.20 renewal commissions and 
$82,495.47 floor plan payments. These are also submitted 
to the jurisdiction of this Court. 

Conclusions or Law 

Claim of Lau rence E. Simon 

A threshold issue which must be considered, albeit not a 
difficult one, is Simon’s (the bankrupt insurance agent) 
claims that the “floor plan” payments constitute a pension 
benefit or retirement system and are therefore exempt 
from the claims of all creditors, and that the renewal com¬ 
missions are exempt from application for satisfaction of a 
money judgment, except such part as is unnecessary for 
his support. 
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The floor plan contention is based on the provisions of 
$ 200 of the Insurance Law of New York, subdivision 7, 
which exempts from the operation of any law relating to 
bankruptcy or insolvency “the property of a retirement 
system, the portion of wages, or salary of an employee de¬ 
ducted or to be deducted, the right of an employee to a 
pension benefit, and his rights in the funds of the system 
. . .”. Tt can be noted that, on the face of it, the statute 
makes no reference to judgment creditors or other types of 
attachments or levies. If it lias any application to this 
case whatever, it would l>e only to the claims of the Trustee 
and those who might take through him. It would not op¬ 
erate to displace the several judgment creditors, particu¬ 
larly those who perfected their liens by levies, such as 
Auerbach (Stuart). 

Mr >over, a review of the floor plan agreement and the 
entire provisions of § 200 make it readily apparent that the 
floor plan does not qualify under subdivision 7. The agree¬ 
ment is a rather unusual arrangement which commences 
when the agent’s commissions fall to less than $27,K8S a 
year and (when his commissions are assigned) supple¬ 
ments the difference between the commissions accruing and 
the base amount. The agreement terminates on the death 
of the agent or by his engaging in the life insurance busi¬ 
ness anywhere in the United States or Canada, or by any 
other activities which, in the sole judgment of the company, 
are detrimental to its best interests. Moreover, it can be 
revoked by the company without any reason on the anniver¬ 
sary date of the termination of the general agent’s con¬ 
tract. 

Nowhere in this floor plan agreement does it state that 
it is a pension or a retirement system. The argument that 
it constitutes such a benefit is derived entirely from an 
address given by the President of Mass. Mutual at a Gen¬ 
eral Agents’ Conference on March 30,1953. In this address 
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Jio indicated that the plan constituted the company’s effort 
to provide a retirement plan for general agents. Mut 
the company’s designation and categorization is not birul- 
•ng on this Court or anyone else, except, perhaps, the com¬ 
pany itself. 

olV"!' ,Simon lo ° :cK t0 ,,u ‘ provisions of subdivision 7 of 
* T.’’ ,lf ‘ tota,, - v i >? no «'» the preceding subdivisions which 
dehneate what constitutes a retirement system or pension 
benefit. 1 hese sections indicate that it must be statutorily 
authorized, non-profit corporation or trust, licensed bv the 
Superintendent of Insurance, with a Hoard of Trustees 
> i< < rs, a ( onstitution, Ry-I>aws or Declaration r»f Trust 
(sidnlivision 1), and must be a: 

‘•common retirement plan which has been approved 
by the superintendent to receive funds which are to 
be accumulated at interest ami, subject to the condi¬ 
tions agreed upon, to apply the accumulated funds to 
provide the aforementioned benefits for the employees 
of the employer or group of employers as each em¬ 
ployee retired. . . ”. 

Moreover sulaiivisions 3 and 5 require for the separate 
holding and investment of the funds, and approval bv the 
Superintendent of the certificate of contract for payments 
thereunder. All of this makes it readily apparent that the 
•Mass. -Mutual floor plan aggreernent, terminable at will bv 
u* company, is not a statutorily authorized and licensed 
retirement system or ]»ension plan of the sort envisioned 
>> subdivision i. As the Surrogate Court wrote concern¬ 
ing subdivision 7 of § 200 of the Insurance I aw: 

'! • ' a of the other sulslivisions of this sec¬ 

tion indicates a clear intent on the part of the Legis¬ 
lature to restrict its application to retirement systems 
created and existing under and pursuant to the pro- 
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visions of the Insurance Law. It is a fundamental rule 
of statutory construction that all parts of a statute 
are to be read and construed together.” In re New¬ 
ton's Estate, 177 Misc. 877, 883 (1941) affd., 267 App. 
Div. 913. 48, affd. 294 N.Y. 6S7. 

With resp ct to the claim that the renewal commissions 
are exempt to the creditors pursuant to § 5205(e) of New 
York’s CPLR except to the extent unnecessary to support 
the debtor and his dependents, this section concerns only 
current t arried income for services rendered within 60 days 
of their payment. While these renewal commissions have 
an aspect of wages about them (a point that will Vie con¬ 
sidered subsequently), they are payments for services per¬ 
formed in the selling of contracts in preceding years. 
(Under his contract Simon did not have to collect the re¬ 
newal premiums or take any other steps to be entitled to 
the renewal commissions.) Therefore, they do not liter¬ 
ally comply with the requirements of CPLR 5205(e)(2). 
Moreover, the initial claimant to these renewal commis¬ 
sions, the Third National Rank of Hamden County, is not 
claiming on the basis of a garnishment or attachment, but 
rather upon the voluntary assignment of these commissions 
as a security to them in exchange for loans made by them. 
Such assignments of rer. *wal commission have been found 
valid by the courts and would therefore not Vie exempt 
under the above Cl’LR provisions. Davidson v. Massachu¬ 
setts Mutual Life Ins. Co., 81 X.Y.S.2d 835 (X.Y., 1948); 
Rockmore v. Lehman, 129 F.2d 892 (2d Cir. 1942); Couch 
on Insurance 2d, If 26:395. 

The question of the relative priorities between Simon 
and the Trustee, to funds remaining after secured creditors 
are satisfied, is discussed in - the section entitled “Rights 
of the Trustee”, infra. 
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The Claim of The Third National Bunk 

I fie Third National Bank's claim is the most complex 
part of this rather involved case. Including some in¬ 
terest already accrued on their notes, the amount claimed 
against the fund is $104,873.52. Of course, as a claimed 
secured creditor this runs only against that portion of the 
fund comprised of renewal commissions. (Of the funds 
paid into Court and the amount being held in escr >w by 
Mass. Mutual as of January 1, 1973, $105,725.41 are re¬ 
newal commissions.) 

The primary contestant against Third National Bank’s 
claim is the Trustee in Bankruptcy. By virtue of Section 
79(c) of the Bankruptcy Act (11 U.S.C. \ 110(c)) a Trustee 
has the title and right of a fully perfected judgment 
creditor as of thr* date of Simon’s bankruptcy petition. 

Initially the Trustee in Bankruptcy alleges that the as¬ 
signment by Simon to the Third National Bank was invalid, 
since, not having been initially recorded, it would con¬ 
stitute a secret lien. I at/lor v. Barton Child Conij>any, 
2J8 Mass. 120, 117 N.E. 43 (I9i Since the assignment 
was continued, and indeed even ... ;rded pursuant to the 
Uniform Commercial Code (“U.C.C.”), at a time when 
Simon had become insolvent, the Trustee argues that the 
assignment per se is fraudulent. MacLachlan on Bank¬ 
ruptcy, . 282, p. 327. Finally, the Trustee contends that 
New fork’s I .C.C. required the filing of a continuation 
statement within three years of its effective date*(i.e. by 
September 2i, 190<), and that having failed to do so until 
two and a half years later, and then having filed a financing 
statement rather than a continuation statement, its secured 
interest lapsed. 

Before considering the status of the assignment of future 
renewal commissions, it is necessary to determine whose 
law applies. Third National Bank argues that the ap¬ 
plicable law would be the law of the state of performance 




100a 


Special Master’s Report. 

of the last necessary act validating the contract (here 
Massachusetts). Fremay v. Modern Elastic, 15 A.D.2d 
235 (1st Dept. 1901); Pearsall v. John Hancock Mutual 
Life Ins. Co., 321 Mass. 301, 73 N.E.2d 012 (1047). Al¬ 
ternately, if New York’s center of gravity or most sig¬ 
nificant contacts tests are applied (see Auten v. Auten, 308 
N.Y. 155 (1054); Downs v. American Mutual Liability Ins. 
Co., 14 N.Y.2d 200 (1004); The Matter of Havemeyer, 17 
N.Y.2d 210 (1900)), it would appear that Massachusetts 
law should be applicable. Simon’s agency contract was 
made in Massachusetts; the loans were made in Massa¬ 
chusetts; the security assignment was made from a 
Massachusetts insurance company to a Massachusetts 
bank; the renewal commissions were received in Massa¬ 
chusetts and credited to Simon’s account there, and 
payments were made directly (for a time) from the 
Massachusetts insurance company to the Massachusetts 
bank. It would appear, therefore, that the parties con¬ 
templated Massachusetts law as governing and that, in 
any event, Massachusetts has the most significant con¬ 
tacts with the filing of the security interest in the renewal 
commissions. 

However, the U.C'.C. has adopted its own test for those 
transactions under the Code’s coverage. In New York’s 
U.C.C. the controlling sections are 1-105 (choice of law) 
and section 0-103, which deals specifically with the problem 
of choice of law in secured transactions which have con¬ 
tacts in more than one jurisdiction. In order to apply 
New \ ork law to these facts, there must be sufficient con¬ 
tacts with the Code state to permit that state to exercise 
its jurisdiction over the transaction in the first instance. 
Benders U.C.C. Service, Secured Transactions Under 
U.C.C., Vol. 1, § 5.07, at p. 304). Section 0-102(1)' pro- 

* Which applies unless Section 9-104 is applicable—see pp. 20- 
26, infra. 
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\idcs, generally, that Article f) applies to any transaction 
intended to create a secured interest in personal property 
and to any accounts, contract rights or chattel paper “so 
far as concerns any personal property . . . within the jur¬ 
isdiction of this State . Of course the assets whicl. were 
the subject of this interpleader action were continually in 
Massachusetts until deposited '"Up the Court at the com¬ 
mencement of this action in this l)istrict. The remaining 
assets being held in escrow are still in Massachusetts where 
the company maintains its account. Consequently, under 
any approach it appears Massachusetts law should control. 

I he Massachusetts cases on which the Trustee relies for 
the contention that the assignment of renewal commissions 
without recording is invalid as a “secret lien” (e.g. Tai/lor 

Itarton Child Co., supra) concern accounts receivable. 
With the exception of accounts to be received in the future, 
Massachusetts law has always been tin t an assigmm nt of 
money to become due in the future under a contract is a 
valid and perfected instrument without notice or record¬ 
ing. Clayeraft Co. v. John Rouen Co., 287 Mass. 255, Iff] 
X.K. 403 (1034); Commercial Casualty Ins. Co. v. Murphy 
282 Mass. lOu, 184 N.E. 434 (1033); Great American hi 
deinity Co. v. Allied Freight ways, Inc., 325 Mass. 508, 01 
X.h. 2d 823 (1050). These renewal commissions are much 
more in the nature of a contract right than an account 
receivable and, indeed, this is acknowledged bv the Trus¬ 
tee in his Trial Memorandum, p. 7 (2d full paragraph). 
Indeed, there is even some question as to whether Taylor 
v. Iiarton Child Co., supra, is still applicable in Massa- 
setts since the enactment of Chapter 107A of the Massa¬ 
chusetts’ General Law in 1045 which deals with the assign¬ 
ment of accounts receivable. 

An insurance company can forbid agreements to assign 
renewal commissions or insure their own right fo with¬ 
hold the payment of such renewal commissions in sims- 


\ 
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faction for the debt of the agent. Mutual Trust Life Ins. 
Co. v. Wrmjfss, 30ft F.Supp. 1221 (D.Me. 1970). In the 
absence of such restrictions, the assignment would be 
deemed valid under the insurance law of virtually even- 
state. Couch on Insurance 2d, $26:395.* 

Notice of the assignment was given to ss. Mutual from 
whom these payments were due and. indeed. Mass. Mutual 
for a period of time made payment of the renewal com¬ 
missions directly to the bank. To this extent the transac¬ 
tion was similar to an assignment of wages. Under New 
York’s Personal Property Law, $40. notice of an assign¬ 
ment of wages is required only to the assignor’s employer 
(see discussion page 25, infra). 

The Trustee’s final argument, that under the U.C.C. fil¬ 
ings were required in order to maintain the security inter¬ 
est which were not properly made, is the most complex. 

^ The Bank’s initial rejoinder to this is that Massachusetts 

law applies and under the Massachusetts’ U.C.C. filings are 
unnecessary on transactions which commenced, and security 
interests which passed, prior to the effective date of the 
Massachusetts Code. Section 19. Chapter 765, Acts of the 
General Court of Massachusetts, 1957. (The assignment 
was made years before, but additional loans were made 
thereafter.) Even though Massachusetts’ law applies gen¬ 
erally. the U.C.C. of both states concerning the necessity 
and the proper place for filing provides in Section 9-103(1): 

“(1) If the office where the assignor of accounts or 
contracts rights kept his records concerning them is 
in this state, then the validity and perfection of a 
security interest therein and the possibility and effect 
of proper filing is governed by this article; otherwise 
by the law (including the conflict laws lules) of the 
jurisdiction where such office is located.” 


• See also authorities eitet, on pajre 14. supra. 
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Section 0-103(2) specifies that “general intangibles” 
are governed by the law of the state where the debtor has 
his chief place of business. As indicated earlier, the re¬ 
newal commissions are a contract right, although their 
assignment is similar t< an assignment of wages. 

Simon s principal place of business, the locus of his per¬ 
sonal records, and his residence are New York. New York’s 
* 10-102(2) of U.( .('. specifies that in transactions validly 
entered into before the effective date of the Code: 

“(c) which was perfected when this Act takes effect 
without any filing, refiling or recording, and for the 
perfection of which the filing of a financial statement 
would be required if this Act applied, continues until 
and will lapse twelve months after this Act takes ef¬ 
fect if the security is in accounts or. otherwise, thirtv- 
six months after this Act takes effect; unless, in each 
case, a continuation statement is filed by the secured 
party before the perfection of the security interest 
would otherwise lapse.” 

I’he New York Act having been effective on September 
2fi, l!tti4. the final date for any possible filing would have 
been September 2fi, 19(57. Moreover, the documents filed 
by the bank appear to be a financing statement while, if the 
Act applies, a continuation statement would have been re¬ 
quired to continue the secured interest. This could lead to 
the anomoloiiB result that, although Massachusetts law ap¬ 
plies generally, and Massachusetts would consider the as¬ 
signment valid since it accrued prior to the effective date 
of the U.C.C., another section of its laws defer, to the law 
of the jurisdiction of the state where the debtor’s office is 
located (New York), and its laws invalidate the assign¬ 
ment after three years from the effective date of the U.C.C. 
where no proper recording is made. 
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When dealing with renewal commissions (as contrasted 
with initial commissions), the pertinent records are those 
kept in Massachusetts concerning the receipt by the company 
of the renewal premium and the crediting of the commis¬ 
sion to Simon’s account. (Simon’s contract did not call for 
him to collect renewal premiums.) From Simon’s own 
records all he could tell was that he had sold a policy and 
that a renewal premium was due on a given anniversary 
date. The operable act which vested the commission, the 
receipt of the premium by the company in Massachusetts, 
is not reflected in Simon’s records. While the Trustee con¬ 
tends that Gilmore, Vol. 1, Security Interests In Personal 
Property, § 10.9, p. 321, supports his position, the example 
given (which the Trustee concedes is “precisely the situa¬ 
tion in the instant case” (Trustee’s Supplemental Trial 
Memorandum, p. 32) would make Massachusetts the filing 
state: 

“For example, assume an assignment of rights under 
a contract which is to be performed in State B. The 
records are kept in State A, where the contractor has 
an office, but all other relevant contacts (execution and 
performance of the contract, payment and so on) are 
in State B. If both A and B are Code states, filing 
in State A would be the only way of perfectin': tie* 
security interest in either state.” 

Finally, it is far from clear that, even if New York’s law 
controls, pursuant to U.C.C. §9-103(1), New York’s §10- 
102(2) should be applicable to the assignment after its 
passage. As .Judge Mulligan stated in the recent case of 
In Re Appliance Packiny and Warehouse Carp., 475 F.2d 
1011, 1013 (2d Cir. 1973) : 

“While §§ 10-101 and 10-105 have been criticized as 
somewhat vague, we interpret § 10-102(2) to mean that 
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the mere faet that these payments were to be made 
after the effective date of the Code, does not make the 
Code applicable to the 1904 note. Hoe James Taleott, 
Inc. v. Shulman, 82 N.J.Super. 438, 19K A.2d 98 (App. 
Div. 1964); of. (iem Corrugated Box Cor])., 427 F.2d 
499, 502 n. 2 (2d Cir. 1970).” 

As of the date that New York’s C.C.C. became applicable 
(September 26, 1962), the situation of the parties was that 
the assignment had been completed some 25 years earlier 
(with notification given to the insurance company), the last 
advance on the loans hud been more than three years 
earlier, and the final note had matured the prior year.* 
The only act which occurred after New York’s law became 
effective between those parties was that Simon continued 
payments on the note until his default in 1967, when the 
bank in Massachusetts looked to, and received for a period 
of time, direct payments of the renewal commissions from 
Mass. Mutual. Whether this is a sufficient transaction to 
invoke New York’s C.C.C. appears doubtful: 

“The ‘extension of mortgage’ agreement merely ex¬ 
tended the time for payment of the note until .July 1, 
1967, and in our view did not alter Arista’s and Ap¬ 
pliance’s liabilities on the instrument. Tin- May 26, 
1965 guarantee, the other mortgage and the $.’>7,500 
promissory note, were in our view separate transac¬ 
tions which did not modify or relate to the 1964 note. 
Therefore the guarantee could not give Appliance any 
greater rights against Arista for payments made on 
account of the note.” In Re Appliance Purling mid 
Warehouse Carp., supra, at 1013. 


* A separate transaction occurred on December fi, 1967 when 
$8400 was loaned on a new note of which $3,838.57 was repaid. 
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One final consideration is that, even if New York’s law 
was applied for all purposes, its U.C.C. would not apply 
to an assignment of renewal commissions. Section 9-104 of 
the U.C.C. states that Article 9 does not apply to “a trans¬ 
fer of a claim for wages, salary or other compensation of 
an employee”. (New York’s Personal Property Law, 
§ 46-49, would apply and it does not require filing under the 
facts of this case.) 

The Trustee concedes that renewal commissions might 
be considered ‘‘other compensation” hut that Simon was 
not an ‘‘employee”. Actually, New York law considers an 
insurance agent who works for only one company (as con¬ 
trasted to an ‘‘independent” agent) as an ‘‘employee” for 
certain purposes (e.g. Workman’s Compensation). Cordon 
v. New York Life Ins. Co., .300 N.Y. 652 (1950). For these 
purposes, the assignment is identical in most considerations 
to an assignment of an employee’s compensation (such as 
profit sharing plans or other contingent future earnings). 
Anyone interested in taking a secured interest therein 
would most certainly notify the insurance company em¬ 
ployer (whose consent to the assignment was necessary in 
any event—$ 14 of the Agent’s contract). A failure by the 
company to advise of a prior assignment could estop it 
from refusing the subsequent assignment. 

For all of the foregoing considerations, it would appear 
(although the question is not entirely free from doubt) that 
tlie Hank’s allegedly ineffective compliance with New York’s 
U.C.C. filing requirements, did not invalidate the Bank’s 
secured interest in the renewal commissions, and that 
it has priority to them, at least until the appointment of 
a Trustee in Bankruptcy (a point to he considered later). 
It also renders unnecessary consideration as to whether 
the Bank’s belated filing of U.C.C. forms could revitalize a 
lapsed security interest under Lynch v. County Trust < o., 
404 F.2d 1149 (2d Cir. 196.9), or whether these transactions 
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(within one year of the bankruptcy) constituted a fraud on 
the creditors under Section 70(e) of the Bankruptcy Act. 

Claim of Dasha Auerbach Stuart 

1 he claim of Stuart* is based upon a settlement of an 
action in this Court reduced to Judgment and followed by 
a levy of execution. The levy was extended on several 
occasions, pursuant to orders of the New York courts. 
Stuart was the first (and only) of the creditors to perfect 
his judgment lien against Simons’ assets, the others having 
merely served restraining notices or subpoena duces 
tecums. (See discussion of this point under heading 
“Claims of Other Defendants’’, infra.) 

At the time tin* Stuart judgment was perfected, there 
was only one other outstanding lien, that being the assign¬ 
ment of renewal commissions to the Third National Bank. 
As between these parties, Stuart has stipulated that the 
Bank has priority as to all renewal commissions pavable 
under the contract, ami the Bank has conceded Stuart’s 
priority to all sums resulting from floor plan payments 
and personal commissions. (Personal commissions are 
different from general agent’s renewal commissions and 
were not involved in the assignment to the Third National 
Bank.) That result appears correct in any event. 

At the time of the Stuart levy the plaintiff owed Simon 
approximately $7.GOf>.85 in commissions and floor plan pay¬ 
ments (a floor plan payment having accrued on January 
1). These sums were not paid because of the restraining 
notice of (Jeist and the prior lien on the renewal commis¬ 
sions of the bank. Consequently, the levy was of a con¬ 
tinuing nature. 

Weinstein, Korn and Miller, in their treatise on New 
i ork Civil Practice, in discussing the continuing nature 


•The original creditor was a .Mr. Auerbach, now* deceased. 
Stuart Ls executrix of his estate. 


a 



Special Master’s Report. 
of such a levy, state: 

“The third sentence of CPLR 5232(a) makes it clear 
that an effective levy applies not only to the judgment- 
debtor s property held by the garnishee or debts owed 
to the debtor by the garnishee at the time of service, 
but also to any of the .judgment-debtor’s property that 
comes into the garnishee’s possession or custody or 
any debt owed to the judgment-debtor coming due 
while the levy is effective. The continuing nature of 
a levy under CPLR 5232(a) is in accord with the simi¬ 
lar character of the restraining notice and the levy 
under an attachment. See 5222.13; CPLR f]214.” fi 
Weinstein-Korn-Miller, supra, U 5232.10 H972) 

The Trustee argues that the future floor plan pavruents 
were contingent and not certain and that, under Section 
5201 of New York’s C.P.L.R., they did not attach. This is 
true. However, when the payments came due, the levy 
still being in effect, attached to them, at least until such 
time as Simon filed in bankruptcy (a point considered in 
the Section “Rights of the Trustee* infra). 

The only serious attack made upon Stuart’s position is 
the contention that the perfected judgment lien has lost 
its priority. Indeed, the Trustee went to the New York 
courts seeking to have the levies set aside. The Supreme 
Court of New York County rejected the T-ustee’s attack, 
finding that there is nothing in the C.P.L.L. which limits 
the granting of extensions as contended by the Trustee, 
and that they need not be made on notice. This would' 
seem to dispose of the issue. However, the Trustee argues 
that although the holding of the Supreme Court as affirmed 
by the Appellate Division is res judicata against him on 
the issues there decided, he has an additional reason for 
ia\ing the levy set aside that was not raised in New York 
Supreme Court, and seeks to have that claim adjudicated 
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hf*re. His claim is that the Stuart judgment was allowed 
to grow “dormant” by not being enforced and it has, there¬ 
fore, lost its priority. Stuart contends that the Trustee 
is foreclosed by res judicata from raising this issue. 

i he res judicata issue has three separate parts. The 
first question is whether or not the issue of dormancy was 
raised in the New York courts and considered there. (If 
it was, the Trustee concedes lie would be foreclosed from 
raising it here.) The second question is, if the dormancy 
issue was not adjudicated in the isew York courts, can the 
I'rustee nevertheless be estopped by virtu? of his failure 
to raise it. This leads to the final question—whether the 
dormancy issue was one which could and should have been 
raised in New York courts. 

ihe hrst question is primarily factual. It is clear that 
the issue of dormancy was not raised in those terms in the 
Supreme Court before Judge Fein. It was touched on in 
the appeal only at the end of a rather lengthy brief in 
which the statement was made that it was the position of 
the Trustee that the liens were “dormant”, and that this 
position was being asserted in tin- Federal court. Regard¬ 
less of whether this was an indirect introduction of the 
question into the appeal, since the issue was not raised in 
the trial court, it was not properly a part of the appeal, 
Uormcl v. Helreriu/j, .’512 C.S. 552, 550 (1 <>41). There was, 
therefore, no actual adjudication of the dormancy issue in 
the state courts. 

The application of res judicata is, however, not confined 
onh to matters actually litigated The Supreme Court, in 
IIriser V. Woodruff, 327 C.S. 720. 735 (1940), stated: 

“In general a judgment is *• s judicata not only as to 
all matters litigated and decided by it, *:^t as to all 
relevant issues which could have been but were not 
raised and litigated in the" suit.” 
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This was not a novel statement since the court had held, 
almost a century ago, in Cromwell v. County of Sac., 94 
U.S. 351, 352 (1876), that when a court of c^.apetent juris¬ 
diction has entered a final judgment on the meri of a cause 
of action, the parties to the suit and their privies ?re there¬ 
after hound: 

“not only as to every matter which was offered and 
received to sustain or defeat the claim or demand, hut 
as to any other admissible matter which might have 
been offered for that purpose.” 

It is clear, therefore, that the Trustee, by unsuccessfully 
litigating in the State court, is hound as to matters which 
might have been litigated there and may not relitigate in 
the Federal courts. Reiser v. Woodruff, supra; Davis v. 
Friedlander, 104 U.S. 570 (1881), Fischer v. Pauline Oil 
<£ Gas Company, 309 U.S. 294 (1940). 

The remaining issue is wheth: r the dormancy issue could 
properly have been litigated in the New York courts. Ad¬ 
mittedly, a dormancy claim can be raised in the federal 
Bankruptcy Courts. In Re Monarch Acetylene Co., 229 
Fed. 474 (W.I).N.Y. 1916); In Re Schwab Printing Co., 
59 F.2d 726 (7th Cir. 1932). However, there are cases in 
which the dormancy issue was litigated in the State courts 
albeit not by a Trustee in bankruptcy. Excelsior Needle 
Co. v. Globe Cycle Works. 48 App.Div. 304 ( 4th Dept. 
1900); Sage v. Woodin, 66 N.Y. 578 (1876): Kimball v. 
Monger, 2 Hill 364 (Sup.Ct. 1S42); Williams v. Standard 
Oil Co., 219 App. Div. 193 (4th Dept. 1927). The Trustee 
has offered no authorities to establish his contention that 
he could*wot have litigated dormancy in the New York pro¬ 
ceeding, had he wanted to. The dormancy claim is interre¬ 
lated to the issue primarily raised in the New York courts 
as to the validity of the renewal of the liens and levies. 
That it may have »med more desirable to the Trustee to 
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assert this claim in Federal court does not excuse his split¬ 
ting his grounds for upsetting the levy extensions. There¬ 
fore, the judgment of the Supreme Court is re.v judicata 
against the Trustee on the “dormancy” allegation. 

In light of the foregoing it is unnecessary to consider the 
claim that the lien of Stuart had elapsed because of its dor¬ 
mancy. However, even a casual consideration of the sub¬ 
ject indicates that the doctrine would be inapplicable in 
this factual context. The cases creating this doctrine (see 
e.g. Excelsior Needle Co. v. Globe i'ocle Works, supra 
and cases cited in New York Civil Practice, Vol. (i, If 5202.22 
and 5231.11) usually involve directions to a Sheriff to de¬ 
lay execution of levy. As stated in New York Civil Prac¬ 
tice, Vol. f>. If 5202.22: 

“Dormancy generally results from the judgment credi¬ 
tor directing the Sheriff to delay the enforcement of 
the judgment.” 


V hen Stuart first levied on his judgment by i wing 
Mass. Mutual, they hail already received a restraining 
notice from another judgment creditor, and the renewal 
commissions had been assigned to still another creditor for 
some years. There was no possible way that Stuart could 
have compelled Mass. Mutual, in light of these conflicting 
claims, to have paid the monthly renewal commissions it 
held to him. Thereafter, a number of other creditors made 
their appearances oti the scene, further inhibiting any pos¬ 
sibility of satisfying his judgment trim Mass. Mutual. Cl- 
tii.lately, of course, Mass. Mutual placed the matter in liti¬ 
gation by commencing this interpleader action. While 
Stuart continued to extend his levies it appears very doubt¬ 
ful that there "as any need to do so since the requirements 
of C.I’.L.it. 5232(a) concerning the commencement of an 
action seems to have been satisfied. Consequently, the dor¬ 
mancy argument appears to have no merit, which is, per¬ 
haps, why it was not pursued in the State courts. 
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Under the foregoing circumstances, it is apparent that 
Stuart is the priority claimant to the floor plan p ,' neats 
and personal commissions of Simon, at least as to those 
which accrued prior to a Trustee in Bankruptcy being ap¬ 
pointed. Of the funds in the Court’s registry, this amounts 
to $49,1168.10. Between May 12, 1970 and January 1, 1973 
an additional $82,495.47 accrued in floor plan payments and 
is being held by Mass. Mutual in escrow. This would be 
more than adequate to cover the $71,000 judgment, even 
with the six years interest that has accrued. However, the 
record does not reveal how much of this accrued before 
Simon filed in bankruptcy on July 21, 1970. The effect ot 
the bankruptcy will be considered in the section entitled 
“Rights of Trustee”. 

Claims of Other Defendants 

The remaining defendant claimants can be considered 
jointly, with the position of tiie intervening 3 rustee to be 
considered separately. The other claimants, not previously 
discussed, are the Sterling National Bank and Trust ( om- 
pany of New York, the National flank of North America, 
Irving Heist, Kenneth Dembski, Royal S. Marks, Samuel 
and Natalie Haddad, and the HecM family. 

The Hechts’ commenced an actio;; against Simon which 
was dismissed with prejudice for lack ot prosecution in 
October of 1969. Although they appeared by counsel in 
this action, they have never filed any answer or any nth r 
pleadings and are consequently not entitled to any funds 
from this interpleader. 

Dembski, as indicated in the Findings of Fact, stated that 
his claim had been paid and therefore was withdrawn. 

deist was the first of the judgment creditors to act, but, 
he served only a restraining notice. This was insufficient 
under New York law to give him any priority, dtp of Sen 
York v. Panzirer, 23 A.D.2d 158 (1st Dept. 1965); Fehr v. 
First Americana Corp., 31 A.D.2J 967 (2d Dept. 196. ), 
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Bankers Trust Co. v. State of Neu York, 2H A.D.Jd 272 
(:!rfl Dept. 19(57). The same is tiue of the remaning claim- 
ants, Sterling National Bank, National Bank of North 
Arneriea, Marks and the Haddads. Tliev are no more than 
general creditors and will shai , if at all, from funds re¬ 
maining after the two priority creditors have been satisfied 
or to the extent that they may receive a distribution in the 
bankruptcy from the funds collected by the Trustee. 

It is argued that this is inequitable and that all creditors 
(or at least all judgment creditors) should share equally. 
The simple answer to this is that any of the other judgment 
creditors could have sought Simon’s involuntary bank¬ 
ruptcy at least by early 19fi8 ami perhaps have affected 
Stuart’s priority. That they had pause in doing so, may 
reflect certain advantages that resulted for Simon from 
bankruptcy, as will be demonstrated in the next section. In 
an\ e\ent, two ami a halt years elapsed during which over 
$f)0,000 (and perhaps as much as the on*'re Stuart judg- 
ment) in “floor plan” payments accrued, before Simon was 
adjudicated a bankrupt. 

Rights of the Trustee 

As of the date of the filing of the petition in bankruptcy 
the r I rustee became vested by operation of law' with the 
title of the bankrupt and the rights and powers (inter alia) 
of a creditor who upon the date of bankruptcy obtained a 
lien by legal or equitable proceedings. Bankruptcy Act 
(1! U.S.C. 110) $70 (a) ana (c). Although there are two 
prior secure) creditors (Third National Bank and Stuart), 
considering the assets which have accrued since January 
1,1973, there may be an excess remaining after their claims 
have been satisfied. It is also necessary to consider the 
effect of tlie adjudication of bankruptcy on the claims. 

It is clear that it the renewal commissions ami floor plan 
payments were considered wages earned within GO days 
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before bankruptcy, they would be ninety percent exempt 
from the claims of the Trustee and from the Bankruptcy 
proceedings. New York C.P.L.R. 5205(e)2. Renewal com¬ 
missions, under the laws of some states, constitute wages 
and hence are exempt. In Re Green, 34 F.Supp. 791 
(D.C.Va. 1940); Couch on Insurance 2d, $26:389 at 356. 
Other authority s have considered renewal commissions as 
contract rights that pass to the Trustee if the bankrupt 
lias no further duties with respect to the collection of the 
commissions. In Re Leihowitt, 93 F.2d 333 (3d Cir. 1937), 
cert, den., 303 U.S. 652 (1938). 

In this Circuit, however, it was long ago held that the 
I rustee in Bankruptcy takes title to renewal commissions 
on policies sold prior to Bankruptcy, even if, under the 
agency contract, there were additional service to be per¬ 
formed in order to earn the commissions. In Re Wright, 
157 F. 544 (2d Cir. 1907). The Court in Wright took cog¬ 
nizance of the fact that the agent did not have a property 
right in praesenti, and that his interest was contingent anil 
defeasible. After looking to see whether the contract 
right was assignable, and having found that it was, the 
Court held that it was transferred to the Trustee under 
the Bankruptcy Act, stating: 

“. . . the fact that the interest is defeasible does not 
prevent its transfer. Defeasible and contingent inter¬ 
ests of this nature are assignable”. 157 F. 544. at 546. 

1 he Court noted that the bankrupt had certain functions 
to be performed in connection with the collection of the re¬ 
newal premiums anil exempted from the property to be 
transferred to the Trustee a collection charge. No such 
functions appear in Simon’s contract. Consequently, the 
1 rustee has priority over Simon to the renewal commis¬ 
sions. 

As between the Trustee and the assignment to the Third 
National Bank, while it held a perfected lien, its lien was 
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inchoate and its interests were both contingent and defeas¬ 
ible. At the adjudication of the bankruptcy, much of the 
commissions and floor plan payments now held in escrow 
by Mass. Mutual were not then in existence and might 
never have come into existence. Title was perfected only 
when t. renewal premiums were paid. Bishop v. Com¬ 
missioner of Internal Revenue, 54 F.2d 298 (7th Cir. 1931). 
However, a valid lien on property obtained more than four 
months before bankruptcy is unaffected by a bankruptcy 
discharge, 1 A, Collier on Bankruptcy, $ 17.29. The as¬ 
signment of the renewal commissions to the Thin! National 
Bank created an equitable lien which attached to the com¬ 
missions when the premiums were paid, and the lien relates 
back to the date of assignment. Bishop v. Commissioner 
of Internal Revenue, supra; ('aldxcell v. Armstrong, 342 
F.2d 485 (10th Cir. 1965); Williams v. Stockman National 
Life Ins. Co., 509 P.2d 1276 (Col. 1973). Consequently, 
the lien of the I bird National Bank survived the petition 
in bankruptcy ami vested the renewal commissions due 
when the renewal premiums were paid with a relation back 
to the time prior to the bankruptcy when the policies were 
sold. As between the bankrupt and the trustee, any sums 
payable for renewal commissions in excess of that needed 
to satisfy the liens of the Third National Bank should pass 
to tlm Trustee, assuming the Stuart lien has been satisfied. 

The position of the floor plan payments is somewhat 
similar. The Stuart judgment achieved a prioritv lien on 
all floor plan payments credited prior to tin- bankruptcy 
(which may, or may not, be sufficient to satisfy the judg¬ 
ment with interest). As to floor plan payments that ac¬ 
crued after bankruptcy, they would appear to be r 
nature of a minimum renewal commission earned for s v- 
:ces prior to it. Like the renewal commissions, the lien 
was inchoate, uncertain as to amount and defeasible. How¬ 
ever, under the authorities concerning renewal commis- 
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sions cited above, the judgment lien would continue to 
attach and relate hack until satisfied. But the floor plan 
has one additional consideration, that it could be cancelled 
by the company “as of any anniversary of the date of the 
termination of the Contract” (fl 5(c)) (i.e. December 31st). 
This, as will be shown later, takes i out of the bankruptcy 
and makes it an asset of Simon. 

If the floor plan payments revert to Simon after bank¬ 
ruptcy, Stuart has an additonal ground for claiming 
priority, namely that its judgment was founded in fraud 
and is therefore not dischargeable pursuant to $ 17(a)(2) 
of the Bankruptcy Act. In light of the fact that the sums 
accrued prior to bankruptcy may be sufficient to satisfy 
Stuart’s judgment, and if they are not, Stuart would fol¬ 
low the Bank as the second secured creditor on the renewal 
commissions, it is not necessary to give extended considera¬ 
tion to this alternate grounds. It can, however, be noted 
that the original complaint alleged an action under the 
Securities and Exchange Act of 1934 (15 U.S.C. 77 et seq) 
and Rule 10(b)(5) of the SEC, claiming misrepresentation 
and non-disclosure. The action was settled by stipulation 
which allowed the entry of judgment if installment pay¬ 
ments were not made (which apparently occurred). The 
fact that the action was not litigated to a conclusion does 
not prevent the resulting judgment from being exempt 
lrom discharge (1 A, Colliers on Bankruptcy, $17.16[4]). 
(Whether a 10(b)(5) Securities claim constitutes the kind 
of fraud and deceit necessary to be exempt from the dis¬ 
charge w’as a point not challenged by Stuart’s opponents.) 

Tncre still remains the disposition of the floor plan 
credits after the Stuart judgment (with interest) has been 
satisfied. If the bankrupt could have transferred his 
rights, they pass to his trustee even though the interest is 
contingent and defeasible. In Re Wright, supra; In Re 
Baxter, 104 F.2d 318 (6th Cir. 1939). Although the insur- 
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ance company could, in its own discretion, terminate these 
payments, it could not do so before the anniversary date 
of the termination of the contract. Consequently,' when 
•Simon was adjudicated a bankrupt on July 21, 1970 the 
floor plan payments were assignable for the rest of the 
year and, to the extent not necessary to satisfy Stuart’s 
judgment, shall pass to the Trustee. 

I lie status of the floor plan payments which occurred 
alter January 1, 1971 h a more complex and unique ques¬ 
tion. \V bile they have some characteristics of vested re¬ 
newal commissions, and some of a pension, on the face of 
the agreement, and to the extent that the evidence shows, 
the continued payment by Mass. Mutual is a gratuity. aJ 
a contingent gratuity it would not appear to be assignable. 
Although Mass. Mutual saw fit to pay these benefits in 
1971 and 1972 (the record is not explicit as to 1973 but, 
the inference was that the benefit is still accruing) this’ 
could not have been foreseen with any certainty at the time 
of bankruptcy. Section 70(a) was amended in 1938 to 
include as vesting in the Trustee, bequests, devises and 
inheritances which vest in the Dankrupt within six months 
alter bankruptcy. ’‘Requests”, however, have been inter¬ 
preted as being limited to testate successors under a will. 

4 A, Colliers on Bankruptcy, $ 70.27; Friedman v. McHugh 
108 F.2d 350 (1st Cir. 1948). These assets, therefore,' 
should be paid to Simon. 


Interpleading Plaintiff’s Counsel Fees 

Th * attorney for the interpleading plaintiff has claimed 
counsel fees in the total amount of $18,900 ami disburse¬ 
ments of $1,720.48. (The disbursements are primarily the 
cost of the reporter and the transcript of these proceed¬ 
ings, these not having been ordered by any other party.) 
In support of the claim for counsel fees, plaintiff’s counsel 
has established that his firm spent approximately 250 hours 
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on the case at a rate of $75 an hour for the lead counsel, 
Mr. Post, senior partner of plaintiff’s firm, and at a rate 
of $50 an hour for associates time. That these hours were 
spent is not contested, nor is the reasonableness of the 
hourly time charge for Mr. Post, who is one of the deans 
of the Insurance Bar in New York City. Some of the de¬ 
fendants, however, maintain that the total amount of time 
spent was unnecessary for the interpleader action. 

The necessity of commencing the interpleading proceed¬ 
ings is apparent. Moreover, this was not a routine inter¬ 
pleader where the stakeholder could deposit all the assets 
held and withdraw. Because of the unusual nature of tin* 
contractual rights owed to Simon, substantial additional 
assets have accrued since this action was commenced, and, 
in the future, credits will continue to accrue. For this 
reason the plaintiff has had to concern itself not only with 
a discharge as to money deposited, hut also in obtaining 
a disposition of prospective assets, since otherwise addi¬ 
tional litigation will ensue. In addition to this, the large 
number of claimants, the diversity of the basis for their 
claims, and the extent to which the disposition of the action 
depends upon materials within the files of the plaintiff, 
required the Court and counsel for the other parties to 
call often upon the time of plaintiff’s counsel. This re¬ 
sulted in an unusually large number of hours being ex¬ 
pended. 

On the other hand, Mass. Mutual had an independent 
interest in tfie status of the account of Mr. Simon. It had 
a claim against Simon and the Pension Corporation of 
America (of which he was the principal) for rental due it. 
It offset this against commissions due him, to a total of 
$30,404.56. The evidence shows that it felt a moral obli¬ 
gation to the Third National Bank not to assert this offset 
if it affects the Banks recovery of the entire loan. Con¬ 
sequently, it is recommended that a legal fee in the total 
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amount of $14,200 be awarded to plaintiff's counsel, and 
that disbursements be allowed in the amount claimed, 
namely $1,720.48. 

Some allocation of the payments to counsel must be 
made since the two priority claimants take from different 
funds. Of the total sums accrued to January 1, 1073, re¬ 
newal commissions amount to somewhat more than floor 
plan payments. However, accruals since then are pri¬ 
marily floor plan payments. Consequently, an equal at¬ 
tribution seems appropriate. 

CONCLUSION 

Moneys in the Registry of the Court 

The sum of $144,382 22 held by the Court should be'dis¬ 
tributed as follows: 

1. to plaintiff’s counsel, Friend, Post & Hopkins, the 
sum of $15,026.48. 

2. to I hird National Hank of Hampden Countv, the sum 
of $87,050.97. 

3. to Dasha Auerbach Stuart, executrix under the will 
of Josef Auerbach, the sum of $41,404.77 

Moneys Held in Escrow by Mass. Mutual 

The moneys held in escrow by Mass. Mutual °'-- > -ued 
prior to January 1, 1103 should be paid as follows 

1. to I bird National Hank of Hampden County, the 
sum of $70,711.20 

2. to Dasha Auerbach Stuart, executrix under the will 
of Josef Auerbach, the sum of $71,000 plus interest 
at the legal rate from December 27, 1967, less the 
$41,404.77 paid as above. 
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3. to the Trustee, any floor plan payments for the year 
1970 remaining after the above distribution. 

4. to Simon, any floor plan payments accrued after 
January 1, 1971, remaining after the above deduc¬ 
tions. 

Credits for Renewal Commissions 
Accruing Since January 1 , 1073 

Any credits for renewal commissions which have accrued 
to the account of Simon since January 1, 1973, should be 
distributed as follows: 

1. to the Third National Bank of Hampden County, an 
amount computed as follows: $152,730.45 plus in¬ 
terest from May 12, 1970 at the rate of 5t/ 2 % to date 
of payment, less $157,702.17 paid above. 

2. to the Trustee, any sums remaining after making the 
above payment. 


Dated: New York, N.Y. 

January 30, 1974 


Gf.kard L. Goettei, 
Gerard L. Goettei 
United States Magistiate 
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UNITED STATES MAGISTRATE 
United States District Cocbt 
United States Courthouse 
Foley Square 

c New York, N. Y. 10007 

Gerard L. Goettel February 20, 1074 

Magistrate 

Edward T. Post, Esq. Maurice Jserman, Esq. 

Fried, Post & Hopkins 00 East 42nd Street 
One Madison Avenue New York, New York 

New York, New York 10010 

Thomas C. Platt, Esq. Sheldon Lowe, Esq. 

Bleakley, Platt, Schmidt, 41 East 42nd Street 

Hart & Fritz New York, New York 10017 

i20 Broadway 
New York, New York 10005 

Harry Gurahian, Esq. Lee Franklin, Esq. 

1410 Broadway 1527 Franklin Avenue 

New York, N.Y. 10018 Mineola. Long Island 11501 

Yellin, Kenner & Levy Hyman L. Kowal, Esq. 

225 West 34 Street 030 Fifth Avenue 

New York, New York 10001 New York, New York 10022 

Irwin B. Ilobins, Esq. Martin, Bloom, Lipton 

Otterbourg, Steindler, VanDeWalle 

Houston & Rosen Station Plaza East 

230 Park Avenue Great Neck, New York 11021 

New York, N.Y. ^ 

Re: Mass. Mutual v. Simon 

Gentlemen: 

After receiving letters from counsel in this action re¬ 
sponding to my report of January 30, 1074 certain changes 
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have been made and should be endorsed in the copy sent to 
you. Annexed is the correction sheet. 

The following issues remain for argument: 

1. On Page 22 of the report it is stated that Simon’s 
records would not reflect the payments of the renewal pre¬ 
miums to the company. From the record it is clear that 
renewal premiums were sent directly to the company in 
Massachusetts and subsequently it sent the renewal com¬ 
missions to Simon in New \ork. From this 1 inferred that 
there was no way that Simon’s New York record. ?ould 
reflect details concerning the receipt of premiums as 
contrasted to the payment of the commissions. This in¬ 
ference has been challenger! and the question arises whether 
it is adequately supported in the record oi whether addi¬ 
tional evidence needs to he received in order to clarify the 
point. 

2. The Trustee has made reference to a loan in the 

amount of in December of 1!M>7 as being a part of 

this case. The Third National Bank has responded that 
this was an entirely new note and new loan. The record 
(pages 203 and 200) supports this claim. However, there 
is “ome $4.(300 apparently not repaid on that loan. The 
record is unclear as to whether that amount is included in 
the total claim of the Third National Bank and. i f ' so, 
whether it should he treated any differently in the disposi¬ 
tion of the funds. 

3. The Trustee continues to argu • that it is necessary to 
determine whether the attempted I CC filings are voidable 
under § 70(e) of the Bankruptcy Act, despite my conclu¬ 
sions that the filings were unnecessary. I confess that I 
am unable to understand the point that the 3 rustee is 
attempting to make and I would like to hear further 
argument. 
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Argument on the foregoing three points will he had on 
Monday, February 2.')th at 4 p.m. in Room 502 of this 
Courthouse. The unresolved points seem to concern only 
the Trustee and the Third National Bank of Hamden 
County, however it counsel for any other partv wishes to 
he present at that time they are invited to attend. 

Very truly yours. 


(jKRARI) L. (lOKTTKL 

(Jerard L. Goettel 
I nited States Magistrate 

OLO/fmk 
Attachment 
Correction Shkbt 


Cage 2—2d T—2d sentence should read: 

“This proved impossible for a variety of rea¬ 
sons, but a stipulation was prepared covering the 
basic facts.” 

Page •!—1st line—close parentheses after the word 
“action”. 


Page 9—2d —last sentence should read: 

“ I his decision was affirmed on ap|*eal without 
opinion on October 11), 11)72.” 

Page 12—1st full f—3rd lint—the word “deliniate” should 
be corrected to “delineate”. 

Page 14—1st line—the word “as” should be corrected to 
“an”. 
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I’apre l'>—1st U—2<1 sentence should read: 

“Including interest accrued on their notes to 
April 20, 1073, the amount claimed against the 
fund is $178,804.09.” 

Page 15— 1st U—last sentencf—tin- wonl “is” should he 
corrected to “in”. 

Page 15—2d % —4th lint—the word “judgment” should be 
omitted. 

Page 16—2d line after the phrase “Trustee argues that 
the” remaining portion of the sentence should read : 
“ . . . claim of the hank is fraudulent under the 
Bankruptcy Act, Section 07d and the Debtor and 
Creditors Law of New York, Section 270 et seq.” 

Page 17—3rd line should read: 

“the security assigned credits due from a Massa¬ 
chusetts ...” 

Page 18—Add footnote after 1st line “Section 9-102(1)” 
as follows: 

“• Which applies unless Section 9-103 is applica¬ 
ble—see pp. 20-26 infra.” 

Page 19—5th line—add after “(2d full paragraph)” the 
following: 

“although elsewhere he argues differently.” 

Page 20—1st H—5th line—correct “necessary” to “un¬ 
necessary”. 
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Page 20—1st If—Till lim*—a<l<l comma after “passed”. 

Page 23—last line—correct “(September 26, 1962)” to 
“(September 27. 1064)”. 

Page24—Add footnote after the words “prior vear.” In 
the fourth line as follows: 

“* A separate transaction occurred on December 
6, 1067 when $S,4<10 was loaned on a new note of 
which $3,838.57 was repaid.” 

Page 26—1st line—add the word “allegedly” after the 
word “Hank’s”. 

Page43—8th line—the word “dean’s” should be corrected 
to “deans”. 

Page 45—2d If under the topic “Conclusion”, #2 add the 
following phrase at its conclusion: 

“. . . and other monies collected on the .judg¬ 
ment”. 


t 
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On January 30, 1074, pursuant to Rule 53(e)(5) of the 
Federal Rules of Civil Procedure, a draft of the Special 
Master’s Report in this action was sent to all counsel. 
Counsel’s comments were solicited and an opportunity lor 
further argument and briefing was extended. 

As a result of comments and corrections submitted, a 
number of clerical corrections and minor changes were 
made. These were forwarded to counsel by letter ol Febru¬ 
ary 20, 1074. These corrections have been embodied in the 
draft of the report which is now being filed as a final re¬ 
port on tfiis action. 

With respect to certain issues involving the ci of the 
Third National Bank (covered on pages 15-20 of the* orig¬ 
inal report), further argument was held and authorities 
submitted. This supplemental report covers the points 
raised at that supplemental hearing. 

Records of Payments of Renewal Premiums 

The Trustee has objected to the conclusion on page 22 
of the original report that Simon's records did not reflect 
the payment of renewal premiums to the company on 
policies previously sold by him. Simon testified that his 
records were kept in Massachusetts and New \ork. When 
asked which records in kept in New ’f ork, he listed a num¬ 
ber of types of records and did not mention records con¬ 
cerning renewal premiums. Renewal premiums were not 
collected by Simon, but were submitted directly by policy 
owners to the company in Massachusetts. 1 hereafter, the 
company periodically sent renewal commissions, based upon 
renewal premiums received, to Simon. The inference is 
clear that Simon's records did not contain the details con¬ 
cerning the receipt by the company of the renewal pre¬ 
miums, but would only reflect his receipt of renewal com¬ 
missions during the period that he was receiving them. 
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(Which was prior to March 2<i, when the Hank exer¬ 
cised its rights with respect to the security and directed 
that the renewal premiums he sent directly to it.) 

1 he 1 rustee has challenged the correctness of this infer¬ 
ence concerning the absence in New York of any records 
showing renewal premium payments to the insurance com¬ 
pany in Massachusetts. However, he has been unable to 
provide any evidence to the contrary. He was offered the 
opportunity to reopen the proceedings for presentation of 
additional evidence in the event he could represent to the 
( ourt that lie had evidence establishing this fact. He has 
not made such an application, and the time for making it 
has expired. Consequently, as the record stands, I still con¬ 
clude that all of the records concerning receipt of renewal 
premiums were maintained in Massachusetts. 

The $&,400 Loon of December of 1!)67 

l pon hearing additional argument and reexamining the 
record it appears that the new ami separate loan of De¬ 
cember, 1007 in the amount of $\400 stands on a different 
looting from the original renewed loan. 

I he loan ot Decern Ik r, 1IMJ7 was made under most un¬ 
usual circumstances. The last advance on the original loan 
was made on December 22, 11MJ0. The final note was ex¬ 
ecuted on June 17, at a time when the total outstand¬ 
ing indebtedness had been reduced to $.!o:t,000. The loan 
matured one month later. Simon continued making pay¬ 
ments on the overdue note until March 1007, when lie 
defaulted. 1 herealter, tin- Third National Hank levied on 
its security interest in the renewal commissions, and the 
insurance company paid them directly to the Bank. When 
Simon went to the Hank in Dccomlier of 1007 he was long 
in default on the note ami had been divested of his interest 
in the renewal commissions. He apparently advised the 
Hank that he desperately needed $8,400 for hospital arid 
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medical expenses atid asked them to help him out. (T. 1.17 
and 188*). The Hank agreed to lend him this money anti 
advised him that his renewal commissions would he applied 
against this new note before any payment was made on the 
larger note. (Third National Hank’s Exhibit K). While 
this procedure may hn.e been in conformance with the 
Bank’s practice of last out-first in (T. 14f>-149), this prac¬ 
tice cannot he said to he binding on any tit the other parties 
in this action. 

The Hank takes the position that this new loan was also 
secured by the assignment of November 10, 1938. (T. 1;>3). 
It is true that the original assignment stated that it would 
secure all subsequent loans. However, the secured interest 
under this assignment had already been realized bv the 
Bank. It is difficult to see where it acquired the unilateral 
power to, in effect, defer repayment of the* original loan 
from its security and increase its secured loan by making 
an additional advance to the debtor. A number of actions 
were already pending against Simon and two of these were 
reduced to judgment later in the same month. 

Moreover, most of the considerations which lead to tin- 
conclusion that no filings under the I’.C.C^were required 
on the original note do not apply to the subsequent loan: 

1. the U.C.C. was then in effect in both New York and 
Massachusetts; 

2. the considerations set forth in the case of In Re 
Appliance Packing and Warehouse (’nrp. (page 23 of 
the original report) do not apply; 

3. it was not a transfer of compensation of an em¬ 
ployee since Simon, at that time, was no longer em¬ 
ployed by Mass. Mutual and had even lost his rights 

• All page references are to the hearing before the Magistrate on 
September 21-25, 1973. 
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to the renewal commissions by virtue of defaulting on 
the original loan. 

Considering all of these circumstances, the Hank does 
not have a preferred or secured position as to the $8,400 
and the $2,888.57 of renewal commissions subsequently re¬ 
ceived should have been credited to the earlier loan. The 
Bank is merely a general creditor as to the $8,400 loan, and 
the Conclusion with respect to monies to be paid to it must 
be adjusted accordingly. 

Interest Rote on Note 

In the Conclusion of the original report, the Bank was 
awarded interest at a rate of 5 ! -S/t from the commencement 
of the interpleader to the date of payment (see page 40). 
This was based upon the testimony of a Bank witness that 
the interest rate, at the time of the last note, was 5 1 
(T. 185). However, the note specified no particular rate of 
interest and speaks of only “legal interest”. After the 
note matured and was in default, the Bank charged interest 
based upon primary rates. (T. 185 and 218). The witness 
did not testify as to the primary rates in force but instead 
■simply testified to a daily interest amount ($24.10 per day). 
(T. 172). The Bank’s transcript of the account (Third Na¬ 
tional Bank’s Exh. L), however, indicates that on Septem¬ 
ber 2, 1966 the rate was increased to 0 '_C. Consequently, 
interest will be allowed at that rate. 

Attorneys Fees 

At the rehearing the Third National Bank’s attorneys 
argued, for the first time, that they were entitled to their 
attorneys’ fees under the agreement with Simon. This 
claim is untimely and not within the issues previously ten¬ 
dered to the Court. It will not be considered at this time. 
Moreover, it is apparent that the large attorneys’ fees 
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expended by the Bank in this interpleader action were not 
caused by Simon but by the presence of other claimants to 
the fund. These are not the usual collection costs against 
a defaulting debtor. It appears highly doubtful that they 
would have been allowable even if a timely claim for them 
had been made. 

Conclusion 

This Supplemental Report will be filed with, and made 
a part of, the Special Master’s Report. The final page 
(4G) of the original report has been amended and a copy 
of the amended page has been sent to all counsel. 

GERARD Ij. (JoF.TTF.r. 

Gerard L. Goettel 
United States Magistrate 

Dated: New York. N. Y., March 11, 1974 
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4(5 

the year 1970 remaining after the above distribution. 

4. to Simon, any floor plan payments aeerued after 
January 1, 1971, remaining after the above deductions. 

Credits for Renewal Commissions 
Accruing Since January 1, 1973 

Any credits for renewal commissions which have accrued 
to the account of Simon since January 1, 1973, should be 
distributed as follows: 

1. to the Third National Hank of Hampden Countv, an 
amount computed as follows: $144,335.45, plus inter¬ 
est at the .ate of (5*from May 12. 1970 to date of 
payment, less the $157,7(52.17 paid as described abov< . 

2. to the Trustee, any sums remaining after making the 
above payment. 

GERARD L. GoETTEIj 
Gerard L. Goettel 
United States Magistrate 

Dated: New York, N.Y. 

January 30, 1974 
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Please takk notice that the defendant. Third National 
Hank of Hampden County (“Third National”) objects to 
the report of Gerard L. Goettel, Special Master, dated 
January 30, 1074, as supplemented March 11, 1074, in the 
following particulars: 

1. On page 1G of the report dated January 30, 1074 in 
setting forth the contentions and allegations of the Trus¬ 
tee in Bankruptcy, the Master erred in omitting the word 
“allegedly” before the words “become insolvent” on the 
first line thereof, because there was no such finding of fact 
made by the Master. 

2. In the Supplemental Report dated March 11, 1074, 
the Master erred in finding that because the new loan of 
December 10G7 was made after the UCC went into effect 
in both New York and Massachusetts and because Simon 
was no longer employed by Mass. Mutual at that time, it 
was an unsecured loan. 

(a) This finding is erroneous because during February 
and March of 1070 Third National filed in New York and 
Massachusetts appropriate Uniform Commercial Code 
forms (L’CC-1) which secured such loan of December 10G7 
at the time of such filings. 

3. Tht Master erred in his Supplemental Report dated 
March 11, 1074, in not considering and finding that the 
Third National was entitled to reimbursement for its at¬ 
torneys fees under its agreement with Simon. The Master 
should have found that the Third National was entitled 
to lie reimbursed for its attorneys fees and expenses 
through December 31, 1073, ii the amount of $31,725.21. 

Defendant moves the Court to take such action on these 
objections and on the report of the Master, as supple¬ 
mented, as may be just and proper under the circum¬ 
stances. 

Dated: New Y'ork, New York, April 15, 1074. 

Bleakley, Platt, Schmidt & Fritz 
Attorneys for the defendant. 

Third National Bank of Hampden County 
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f I h<* following testimony was adduced before Honorable 
Marvin E. Frankel. I'.S.D.J.I 

Din'd h rumination of hawrcucn li. Simon by Mr. Don e: 

(19) (^. Mr. Simon, do these schedules accurately reflect 
your financial condition as of July 21, 19701 A. Yes, sir. 
Did you say July 21, 1970? All right. 

Q. I direct your attention particularly to the schedule 
entitled. “Summary of Debts and Assets”. You tell the 
Court what your assets were and what your liabilities were 
as reflected in that schedule. A. You want me to read them 
individually? 

Q. In July of 1970. 

The Court: You may read it off. It’s in evidence. 
Why don’t you go ahead? 

Mr. Lowe: The Summary of Debts and Assets, 
your Honor, reflects assets of $1,500,000 and liabili¬ 
ties of $1,189,815, your Honor. 

Q. Mr. Simon, included among the assets which you list 
in that schedule, is there a claim asserted by you against 
a corporation known as Pension Corporation of America? 
A. Yes, sir, there is. 

Q. Do you know the amount of that claim? A. I can 
refresh my memory from that schedule. 

The Court: Mr. Lowe, you have got an exhibit 
in evidence and I am going to have you put in a post¬ 
trial memorandum telling me what you have taught 
me with these exhibits. I don’t think you need to 
waste time going through 
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(66) Q. Where were your records maintained with re¬ 
spect to the conduct of your business? A. My persona! 
records? 

Mr. Platt: Your Honor, I object to that. 1 don’t 
see that it’s relevant here. 

• • • • • 

(67) A. In two places. In my office at 320 Park Avenue, 
and also at the home office of the Massachusetts Mutual, 
Springfield, Massachusetts. 

Q. What records were maintained here in New York? 
A. Well, my permanent records consisted of the amounts 
of commissions due me from the company and paid month 
by month, and the amounts of insurance sold, and the usual 
details concerning the policies that were sold by my sales¬ 
men. 

• • • • • 

(72) Q. Did you ever have occasion to discuss your 
financial situation with the Third National Bank? 

• • • • • 

A. Yes, sir. 

Q. When for the first time did you have any such discus¬ 
sion? A. 1938. 

• • • • • 

Q. Did you have any such discussion in or about the 
year 1968 ? 

• ••••• 

(73) A. No, sir. 

Q. You never discussed your financial condition with 
Third National Bank or an officer thereof? A. With the 
exception— 

Q. In 1968. 

Mr. Platt: Wait a minute. He’s answered that 
question. He said he had none in 196s. 

The Court: He is asking him again. 1 will allow 

it 
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A. May I answer, your Honor? 

The Court: Yes. 

A. 1 may have telephoned the bank to verify the amount 
of the balance I owed but that's about all. 

Q. Did they ever make any demand upon you for money 
in the year 19(58? A. No. sir. 

Q. They never asked you for money in 196S? A. No, sir. 

Q. Did they ever make any demand upon you for money 
at any time subsequent thereto? A. No, sir. 

Q. Never asked you for money? A. No. Except through 
a lawsuit, of course. Except through one of these lawsuits 
against me. 

(74) Q. Tell me about that lawsuit. A. You have the 
papers here about it, haven't you? Third National Dank 
against Lawrence E. Simon? 

Q. Is that an action separate from the one we are pres¬ 
ently involved in? A. No, it’s part of this one. 

Q. That was the first time they ever asked you for 
money? .V. Yes, the first time they ever demanded money 
because 1 always paid back. 

Q. Were you ever in default in your obligation to the 
Third National Dank t 

Mr. Platt: 1 object to that, your Honor. 

The Court: 1 will allow it. 

The Witness: May l answer it? 

A. I made periodic payments as long as 1 could until my 
accounts were restrained in 19(5S. Then 1 couldn’t any 
more. 

Q. After that they never asked you for money? A. No, 
sir. 

• ••••• 
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(7‘>) Q. What firm is that ? A. Was it Platt, Bleakley 
and something else, the law firm? And lie usked it 1 had 
received an envelope with a form in it. 1 said, “\es, 1 just 
came in.” “Will you please he sure when you sign it to re¬ 
turn it to us!” 

I said, “Very well,’’ and then he said to me something 
like this, I don't remember the exact words hut as near as 
my best recollection, lie said, “Now, don’t you go through 
any bankruptcy proceeding for the next four months. And 
so 1 was a little hit surprised at that. 1 didn’t know what lie 
had in mind so I said, “\ cry well,’’ and I hung up. 

Then I opened my mail and this was in it. 

Q. This document was in it? A. Was in one of the en¬ 
velopes. 

Q. Was there a firm title on the envelopes that were re¬ 
ceived or the envelope that was received? A. ^ os, 1 believe 
there was, Mr. Lowe, but I don’t want to tell you. not under 
oath, exactly I am sure the name on the envelope. 

Q. Give us your best recollection. A. My best recollec¬ 
tion was the name of Platt, (SO) Bleakley and somebody 

else, the lawyers. 

• ••••• 

(Si) * * * (,}. What did you do with the envelope? A. 

1 threw it away I suppose, when I got through with it. 

Q. What happened to Kxhibit D? A. Well. I called 
up my attorneys the next day to (82) make an appointment 
to discuss that paper with them. 1 don’t think I could get 
to Mr. Arutt for a day or two, and I went to see him. 1 
told him I had this form and asked his advice whether 1 
should sign it. And I remember him asking me, “Law¬ 
rence, do you owe the money?” 1 said yes. He said, “W ell, 
then why shouldn’t you sign if you owe the money?” 

So I signed it at his desk and mailed it hack. 

Q. Did you in fact delay the filing of your petition for 
more than four months? 

Mr. l’latt: 1 object to the form of that question, 

your Honor. 

The Court: Sustained. 

Q. I show you another paper, Mr. Simon, the second page 
thereof bears a notation at the bottom, Form 185; and there 
is a certificate of the Secretary of the Commonwealth of 
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Massachusetts affixed to it, to go with another lorm de¬ 
nominated “Financing Statement Form UCC-2.” Would 
you look at the second and third page and tell me if they 
hear vour signature? A. That’s my signature and so is 
this, sir. That’s my signature, both of them. 

Q- \\ ill you tell us please, under what circumstances you 
signed the second and third page of the document I just 
showed (S!) you? A. I asked my attorneys, whose names 
I just mentioned, whether I should sign it. They said yes, 
so I signed it. 


( S;) ) Q- Mr, Simon, I show you this paper which hears 
the caption, “Supreme Court of the State of New York. 
County ol New ^tork,” which is described as an affidavit, 
and I direct your attention to the last page thereof. Does 
that paper bear your signature? A. Yes. sir. that’s my 
signature. 

Q. Was it sworn to before a notary public? A. Ap¬ 
parently so, yes, sir. 

(,f. < )n what date ? 

Q 10th day ol—it’s got May but it's something written 
o\er May, May is right is it, it’s May and then June is 
w ritten over it, 1!»70. 

I,J. Is that when you executed this paper? A. 1 don’t 
know from memory. 1 would assume so. 

{ i- Well, it bears a notarial stamp. Maurice A.M. Kdkiss. 
A. That’s right. 

Q- Ho you recall signing that in the presence of Mr. 
Kdkiss? A. I probably did. 

<,). How did you get this paper? A. I don't remember 
this minute, Mr. Howe. Probably (S6) through tin* mail. 

I don’t know. 

<,). From whom? A. I don’t remember. 

Q- What did you do with it after you signed it? A. I 
sign nothing without being advised by my attorneys to 
sign it and then I return it to whoever sent it to me. 
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Did you get this from Mr. Edkiss? A. No, Mr. Edkiss 
had boon one of my attorneys drafting a will, and when I 
could' ’t get Mr. Arutt one day ! went to lii.s office, lie took 
my acknowledgement, I signed it in his office. 

(,}. This affidavit was executed apparently in June of 
1970. Isn’t it a fact that at that time Mr. Edkiss was your 
attorney in this interpleader action ? A. I don’t remember 
that. 

O. Are you certain that this was not prepared by Mr. 
Edkiss? A. I can’t be certain, 1 don’t know. 

May 1 direct your attention to the back on this paper. 
A. Yes, sir. 

Q. Is there a name of a law firm attached to that back? 
A. Yes, there is, sir. 

(K7) <,>. What is the name of that firm? A. Bleakley, 
Platt, Schmidt, Hart and Fritz. 

(,). Does that refresh your recollection as to whom you 
received that from? A. I could have received it from 
them. Frankly, I don’t remember the names Hart and 
Fritz but I remember the name Bleakley, Platt, etc., etc. 

(^. Do you recall ever speaking to Mr. Platt before today? 
A. Perhaps once or twice on the telephone some years 
back. 

(,}. Under what circumstances? A. Well, I think the one 
conversation 1 recall was about signing that form you 
showed me first. 

(j. Any other conversation with him? A. Nothing that 
1 can recall this man. 

(^. Did you call him or did he call you? A. Oh, he called 
my house. Called me at my house. 

Q. Do you recall what the substance of the conversation 
was? A. 1 have already repeated it for you. He asked if 
I had received an envelope. 

Mr. Platt: Now, your Honor, he says he already 
has given it once. 
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(W) Mr. Platt: 1 woii!<1 like to develop it just— 
we have—one of the major questions that your 
Honor raised at the outset of the hearing today is 
I think involved in this testimony. 

The ( ourt: Well, tell me what it is. From whom 
it is a secret, the witness? 

Mr. Platt: I would prefer to develop my—yes, 
your Honor. 

1 he ( ourt: Come to the side bar. I have to make 
rulings and 1 can’t make them in the dark this way. 

(At the side bar.) 

Mr. Platt: I would like to develop that this wit¬ 
ness was in Massachusetts on a monthly basis and he 
was there in connection with this loan. This is on 
the conflict question. 

I he Court: fan t we stipulate that the loan was 
transacted in Massachusetts, can we or can we not? 

Mr. Lowe: T would so stipulate. 

The Court: Then you don’t need to develop it. 

(In open court.) 

Mr. 1 latt: First mark this for identification, 
please, as Third National Exhibit A. 

(Third National Exhibit A marked for identifica¬ 
tion.) 

• ••••• 

(103) Q. ^ ou only remember opening one envelope? A. 

I said one envehqx* from vou. 

Q. One envelope from me? A. | Lad four or five letters 
that same day. Inside I saw that form. I tried to make an 
appointment with Mr. Arutt. I didn’t succeed for a day or 
two. I have already testified I went to see him. Me asked 
me if | owed the money. 1 said yes. He said. “All right 
sign it.” 



139a 


Simon — Cross. 

Q. On that occasion did you relate the conversation that 
you said you had with rue to Mr. Arutt at that time? 

Mr. Lowe: Objection, your Honor. 

The Court: Xo, I will allow it. 

A. 1 don’t know what you are referring to. Did I repeat 
your conversation, you mean, to him? 

Q. Yes. A. 1 don’t remember whether 1 did or not. It’s 
so long ago. 

A ou are sure that it was after this conversation you 
say we had on March 9th or so, that you went to see your 
attorney and not before? A. I went to see Mr. Arutt at 
least three or four times a week for many months. 

Q- M ell, now, I am trying to get at with respect to your 
receipt of this form. Trustee’s Exhibit I). 

• ••••• 

(11.)) * * * Q. Can we not agree, Mr. Simon, that you re¬ 
ceived more than one set of tonus from me to be signed 
which you (11(!) sign'd and returned to me? A. Yes, I 
think I have already stated there were two occasions. 

Q. At least two? A. I think so. 

Q- And you would agree with me now would you not, 
that we had more ♦ban one telephone conversation! A. X’o, 
sir, we may have had. I have said that before, but the rea¬ 
son I only recall one is that it stands out so distinctly in 
my mind that you said to me over the phone, “Don’t take 
any—don’t file a petition in bankruptcy for the next four 
months.’’ I was so surprised by that remark that that’s 
the one conversation that I didn’t forget. 

Q- You Were surprised because you didn’t think there 
was any possibility of your going into bankruptcy, isn’t 
that a fact? A. Can I answer that question, your Honor? 

Q- Isn’t that the fact? A. The fact is I had no such 
thought in mind at all. 

••••it 
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(118) Q. Now, is is still your testimony, Mr. Simon, 
that you never discussed that atlidavit with me before you 
signed it? A. I have no recollection of it. 

Q. 1 see. A. I may have done so hut I don’t reinember 
now. 

(Defendant Tiiird National Bank's Exhibits G 
and II marked for identification.) 

Q. Mr. Simon, would you look again at Exhibit E in 
evidence which I think you testified was your signature 
and was a copy of a letter you mailed to me. A. 1 believe 
that’s right. 

Q. Would you look here at Exhibit II for identification, 
and advise me whether you recall receiving that letter in 
reply thereto? A. I do not presently at the present recall 
receiving this. I don’t know. I may have gotten it, I 
don’t recall it. I receive so many dozens every week I 
forget a few of them. 

Q. Do you have any of your files at home? A Some few 
papers, yes. 

(,>. Do you remember our correspondence? A. The only 
copies I have that relate to my indebtedness for the bank 
are primarily letters from (11!») Mr. Bunton who would 
periodically write me and tell me what the balance was 
that I owed them or how much money the Massachusetts 
Mutual was holding in escrow. 

(,). What did you do with my letters to you, Mr. Simon? 
A. At that time my files were and still are in the offices of 
Arutt, Nachamie, Benjamin Ac Rubin. 

(,). They are in the offices of your attorneys? A. I think 
so but they are not my present attorneys. 

• ••••• 


0 
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Direct Examination of Kenneth Iiunten, Assistant General 
Counsel of the plaintiff. Mass. Mutual, by Mr. Loue. 

(175) Q. 1 ask you again how much was the insurance 
company holding in the month of January HIGH. 

Mr. Post: Is that during or at the end of? 

Mr. Lowe: At the end of the month. ! don’t care. 

Mr. Post: It is quite important. 

Mr. Lowe: You tell me how 1 ought to ask it. 

Mr. I J ost: Because it depends on when these pre¬ 
miums are remitted. Until they are remitted there 
is no commission renewal due. 

The Court: All right, you want it as of Janu¬ 
ary 31, 1%8T 

Mr. Lowe: Or whatever date that Mr. Post sug¬ 
gests is the appropriate date, your Honor. 

Mr. Post: 1 would suggest as of the end of these 
different months, your Honor, as the easiest way to 
look at this. 

(17C) Th»* Court: All right, thank you, Mr. Post. 
We will follow that. 

Give it to him as of the end of January 1!M»S. 

Mr. Platt: 1 question whether all this is relevant, 
your Honor. 
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The Court: Why is it relevant, Mr. Lowe? 

Mr. Lowe: If your Honor pleases, levy was made 
by Auerbach, and I believe it was on January 10, 
1968. 

I am trying to ascertain the extent of the levy that 
was made by the judgment creditor. I want to know 
how much it was that he levied on in order to deter¬ 
mine the extent of that levy. 

The Court: The position being that the levy is 
what perfects the lien and the measurement of— 

Mr. Lowe: That's correct and 1 respectfully di¬ 
rect your Honor’s attention— 

1 he Court: 1 understand. I will allow you to 
elicit it and we will argue the law later. It sounds 
like a certainly plausible position and based on what 
I have hoard, I am not sure whether it’s correct or 
not. Mr. Robins may have views about it but I will 
let you elicit the evidence. 

A. At the end of January l!J(is we had in escrow, Massa¬ 
chusetts Mutual bad in escrow, commissions payable (177) 
under Mr. Simon’s general agent’s contract and payable 
under personal contracts between Mr. Simon and general 
agents subsequent to him, a total of $7,GOti.S5. 

Q. Am I correct then in stating that at the time the levy 
was made on the bank, on the insurance company, there was 
approximately $7,000? 

The Court: Oh no, of course you are correct. 
I hat s what he just told you. Now, ' \ Lowe, I ain 
pressuring you and cajoling you and using whatever 
other devices are at my disposal to help me move 
with dispatch. One way you won’t help me is hv re¬ 
peating the answer to the question and ask if that’s 
correct. 
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Next question. 

Q. Now, are you aware of the fact (hat the interpleader 
action was started on May 12, 1970! A. Yes. 

Q. How much money was being held in eacli of the ac¬ 
counts you described ? 

Mr. Robins: That’s been stipulated to, your 
Honor. 

The Court: You are a party to that stipulation, 
Mr. Lowe, yes! 

Mr. Lowe: That is the fact, your Honor, right. 

• ••••• 

[The following testimony was adduced before Honorable 
Ge»ard L. Goettel, Magistrate.] 

Redirect Examination of Joan M. Ackerman, an officer of 
the Third Sational Rank, Inf Mr. Platt. 

( 198 ) * * * 

By Mr. Platt: 

Q. Now Mrs. Ackerman, directing your attention to 1938 
when this loan was first taken out, what was the term of 
time on the first loan? A. Six months. 

Q. And at the end of this six-month period, at the end 
of that term— 

Mr. Lowe: If your Honor please, that exhibit re¬ 
flects that, I object on the ground that the exhibit 
speaks for itself. 

The Magistrate: He has not completed his ques¬ 
tion. 

Q. (Continuing) At the end of the six-month term what 
if anything was done with respect to the note that was 
executed by Mr. Simon with respect to the first loan? 


I 
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Mr. Lowe: I object, your Honor. May I conduct 
just a brief voir dire with respect to that! 

The Magistrate: Yes. 

(199) By Mr. Lowe: 

Q* W ith respect to the last question put to you, does the 
exhibit you are consulting reflect the answer to the question 
that was put T A. Yes. 

Mr. Lowe: 1 would object, your Honor. The 
exhibit speaks for itself. 

I he Magistrate: Would it be understandable to 
me without explanation? 

I he Witness: Possibly not, your Honor. 

The Magistrate: I overrule the objection. 

Mr. Platt: Would you read the question, please. 
(Question read.) 

A. The loan was renewed. 

By Mr. Piatt: 

Q. And how was that done physically? A. A new note 
—a new piece of paper is signed by the customer for an¬ 
other stated period of time. 

Q. And is that true in every case, at the end of every 
term from 1938 on, at the end of each term of renewal ? A. 
Yes, a loan is written on a time basis, (200) such as this 
large note, yes. 

Q. And was that large note written on a time basis in 
every instance from 1938 down to date? A. Yes, it was. 

I lie Magistrate: Let me stop you to make 
I understand what is meant by a “time basis.” 


sure 
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Was the borrower making periodic payments on 
this or was the amount continuously outstanding? 

The Witness: He was making payments but it 
could be renewed without payment, if that was the 
agreement. It is not a demand note. It is for a 
stated period of time. 

The Magistrate: T understand that, but is he 
called upon to make periodic payments from the date 
lie takes the note out until it is payable? 

The Witness: No, it is due in full on the maturity 
date, to either renew it or pay it off. 

The Magistrate: So in some instances he made 
partial payments, and in other instances he did not? 

The Witness: That is correct. 

The Magistrate: Proceed. 

Q. Were there successive time notes from 1938 on down 
to 1963? 

(201) Mr. Lowe: I object to the form of the 
question, your Honor. This witness is being led. 

Mr. Platt: The question is whether there were 
or not. 

The Magistrate: Overruled. 

(Question read by the reporter.) 

A. Yes, there were. 

Q. W ere they all of the same period of time or were they 
a different period of time? A. I would have to look at 
even.’ transaction, but they could be for varied amounts of 
time. 

The Magistrate: Find out first if they were. If 
you can find one or two instances don't go any 
further. 

The Witness: (After examining) Some of them 
were written for shorter periods of time. 


1 


nr,a 

Ackerman — Redirect. 

Q- ^ pro th p rp any written on a demand basis with re¬ 
spect to that original loan? A. None on the original note, 
no. 

Q- And at the end of, say, the first period of time, the 
first six months, was any new money—and hv “new money” 
I mean additional new money over and above the $7'),(MK) 
advanced? A. On the very first note to the maturity? 

(202) (}. At the end of the first six months. A. Xo, no 
new money was advanced. 

Q- So at the end of tlie first six months a new note was 
signed for an additional period of time, is that correct? 

Mr. Lowe: 1 object to that. 

Q- (Continuing) Without any additional money being 
advanced? 

Mr. 1 iowe; I object to that. 

The Magistrate: Sustained. 

Q. When was the first additional new money advanced, 
Mrs. Ackerman, after 1938? A. November of 1041. 

Q. And how many new notes had been signed by that 
time, according to that note, according to that ledger sheet? 

Mr. I jowe: I object, your Honor. 

The Magistrate: To the word “new”? 

Mr. Lowe: Yes. 

Q. Renewal notes. 

I he Magistrate: How many additional renewal 
notes were signed? 

The Witness: There were several. Do you want 
me to count them? 

• ••••• 
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EXCKRPTS FROM St’PPLEMENTAL TRIAI, MEMORANDt'M OK RoB- 
KRT S. SCHINDLER. AS TrI'STEE IN BaNKRI'PTOY OF Law- 
rence E. Simon, bankript, intkrvenor. 

'Ellis supplemental trial memorandum is submitted on 
b«*lialf of Robert R. Schindler, as Trustee in Bankruptcy of 
Lawrence E. Simon, bankrupt, intervenor. 

• • • 


Point ii 

Ik the lien of Stcaici is a valid one, then it is valid 
ONLY TO THE EXTENT OF $7,GOb.S5. 

Stuart entered a judgment against Simon in the I nited 
States District Court for the Southern District ot New 
York on Dccemlier 27, 1!H»7, and on January !t, 1 !M»S, the 
judgment was docketed m the office of the Clerk of the 
Supreme Court and County of New York. A transcript of 
this judgment was issued, following which executions were 
delivered by Stuart to the Sheriff of the City of New York, 
New York County Division (Stipulation of Fact No. lit). 
On or about January ID, lltbH, Mass. Mutual was served 
with an execution and Sheriff’s levy by the Sheriff of the 
City of New York, New York County Division, on the 
Stuart judgment (Stipulation of Fact No. 2d). 

From March, 1%7, through the month of December, l!tt>7, 
Mass. Mutual remitted Simon’s renewal commissions to 
Third National (S..N1. 4/27/73, p. 171; S.M. 11/21/73, p. 43). 
Beginning in January, llXiS, Simon’s renewal commissions 
were escrowed by Mass. Mutual (S.M. 4/27/73, p. 174). As 
of December 31, 1 !»C*7. Mass. Mutual was not holding in any 
form any commissions that were due to Simon, everything 
having been remitted to Third National (S.M. 4/27/73. pp. 
174-175). Renewal commissions were payable on a monthly 
basis usually at the end of the month, and renewal com¬ 
missions were never accumulated beyond a month’s time 
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(S.M. 4/27/73, pp. 172-173; S.M. ‘1/21/73, pp. 30-31). At 
tin- cud of the month of January, l!)(iS, Mass. Mutual was 
holding in escrow a total of $7,00(1.85 in renewal commis¬ 
sions payable to Simon under his general agent’s contract 
(S.M. 4/27/73, pp. 170-177). Thus, when Stuart caused a 
levy to he made on Mass. Mutual on or about January 10, 
1008. Mass. Mutual was holding a maximum of $7,000.85 of 
Simon's renewal commissions. 

Paragraph 10 of the general agent’s agreement entered 
into between Simon and Mass. Mutual on July 1, 1032, pro¬ 
vides : 

“That any commissions to which (leneral Agent may 
become entitled under any provision of this contract 
shall accrue only as the premiums on which such com¬ 
missions are to be reckoned are collected and paid over 
as herein provided; . . 

A renewal commission became due to Simon when the 
premium for which a commission was paid was paid to 
Mass. Mutual (S.M. 4/27/73, p. 172). Pntil a renewal pre¬ 
mium was remitted, there was no renewal commission due 
to Simon (S.M. 4/27/73. p. 175). Only if the renewal pre¬ 
mium was paid, would Simon get a commission if there 
were no payment, there was no commission (S.M. 0/21/73, 
pp. 31-32, 47). The Court recognized that renewal commis¬ 
sions are based upon the contingency of payment of future 
premiums by policyholders (S.M. 0/21/73. pp. 30, 38). 

As hereinabove mentioned, the sum of $7,000.85 being 
held in escrow by Mass. Mutual at the end of January, 1008, 
represented renewal commissions payable to Simon under 
his general agent’s contract (S.M. 4/20/73, pp. 170-177). 
Thus, when Stuart caused a levy to be made on Mass. Mu¬ 
tual on or about January 10, 1008, no lien was created on 
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any payments »1 u«* Simon under the Floor Plan Agreement 
with .Muss. .Mutual (Hxliihit (’ to the complaint). 

On December 31, 1!H>2, the general agent’s agreement 
(Exhibit A to the complaint) was terminated, and <„ Sep¬ 
tember lb, l!Mi4, Simon executed a Floor Plan Agreement 
with .Mass. Mutual (Exhibit (' to the complaint), pursuant 
to which Mass. Mutual agreed to make certain payments to 
Simon (Stipulation ot Fact, Xo. lb). Paragraph 2 of the 
Floor Plan Agreement provides: 

“ll, alter the termination of the Contract and during 
th<‘ lifetime of the General Agent, the amount of the 
(ieneral Agent's Commissions during the twelve report 
month period immediately preceding any anniversary 
of the date of such termination shall be less than 
twenty-seven thousand eight hundred eighty-eight dol¬ 
lars ($27.SXS). the Company will pay to the (ieneral 
Agent on the first day of the next succeeding calendar 
month (hereinafter referred to as ‘Commencement 
Date') the difference lietween such amounts; . . .” 

( Emphasis added) 

Paragraph b of the Floor Plan Agreement provides: 
"This Agreement shall terminate on: 

(a) the death of the (Ieneral Agent; or 

(b) violation by the (ieneral Agent of the provisions 
of Paragraph 2( b); or 

(c) revocation by the Company as of any anniversary 
of the date of termination of the Contract." 

Since Simon s general agent's agreement terminated on 
December 31, 1!H>2, the anniversary date of such termina- 
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tion under paragraph 2 of the Floor Flan Agreement dur¬ 
ing any year in which the Floor Flan Agreement was 
effective would he December 31. Any payments that might 
become due to Simon under the Floor Flan Agreement 
would be payable to him “on the first day of the next suc¬ 
ceeding calendar month,” to wit, January 1. I bus, Jan¬ 
uary 1 would be the “commencement date" ot payment 
under the Floor Flan Agreement. In order to be entitled 
to any payments under the Floor Flan Agreement, Simon 
would, under paragraph 2 thereof, have to he alive on 
January 1. Only if Simon were alive would he continue to 
accrue benefits under the Floor Flan Agreement (S.M. 
9/21/73, p. 73). 

Article 52 of the CTI.R deals with “Enforcement of 
Money Judgments.” (’FLU ; 5201(a) provides: 

“§5201. Debt or property subject to enforcement; 
proper garnishee. 

“(a) Debt against which a money judgment may he 
enforced. A money judgment may he enforced against 
any debt, which is past due or which is yet to become 
due, c< rtainly or upon demand of the judgment debtor, 
whether it was incurred within or without the state, 
to or from a resilient or non-resident, unless it is 
exempt from application to the satisfaction of the 
judgment. A debt may consist of a cause <»f action 
which could be assigned or transferred accruing within 
or without the state." (Emphasis added) 

In commenting upon CI’l.K 5201(a), it is stated in <i 
Xew York Civil Brae tier, Weinstein-Korn-Miller, at page 
52-13: 

“Ferhaps the question most frequently litigated in 
disputes relating to the propriety of enforcing a judg- 
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rnent against a particular debt is whether tin* debt is 
certain. Any obligation to pay for services actually 
performed or any obligation that is matured at the 
time the judgment creditor seeks to enforce bis judg¬ 
ment against it satisfies the certainty requirement. If 
there are any unfulfilled conditions to the judyment 
debtor's right to payment of the debt, the debt is not 
certain. For example, it has been held that a percen¬ 
tage of profits contract was uncertain because of the 
possibility that the garnishee would not operate 
profitably.” (Kmphasis added) 

In support of the last sentence of the above-quoted state¬ 
ment, Weinstein-Korn-Miller cite Erederick v. Chicago 
Bearing Metal Co., 221 App. I)iv. 5SS, 224 X.Y.S. (>20, 
where at page 020 of 224 X.Y.S. it is stated: 

“’t here can, then, be no attachment of or levy upon 
a contingent right, which may or not become a cause 
of action according to the occurrence or nonoccurrence 
of a future event.’’ 

In Herman d (irate v. City of Sew York, 120 App. i)iv. 
531, 114 X.Y.S. 1107, the court says at page 1110 of 114 
X.Y.S.: 

“It is well settled that an indebtedness is not at¬ 
tachable unless it is absolutely payable at present, or 
in the future and not dependable upon ami contin¬ 
gency." (Kmphasis added) 

Although the court in Herman <(; (irate v. City of St ic 
York, supra, had before it an attachment, the principle 
enunciated is equally applicable to an execution. Erederick 
v. Chit ago lit army Metal Co., supra. 
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Tin* sound reason and rationale for the foregoing rule 
is stated in t?(i East CJird Street Carp. v. Erangen, 07 
Mise.2d 281, .‘123 X.Y.S.2d 737, 740, as follows: 

“A lien cannot he elevated to a position superior to 
the interest to which it attaches. When voluntarily 
created it only attaches to such interest as the lienor 
has (Sayles v. Rest, 140 X.Y. 368, 35 X.K. 636); and 
when involuntarily created, as hy judgment. it is ‘a 
lien only upon the interest of | the | judgment debtor 
at the time the judgment was docketed’ (i’taszynski v. 
h lack, 263 App. I)iv. 831, 31 XA .S.2d 500; Kisenberg 
v. Mercer Hicks Corp., 100 Mi sc. 52, 55, 101 X.Y.S.2d 
662, 665, afT’<l 278 App. Div. 806, 104 X.Y.S.2d 804 ). 
Stated otherwise, the City’s right to the fund on de- 
posit is no greater than was that of the landlord when 
the City made its expenditures.” 

In Glass man v. Ryder, 23 X.Y.2d 354, 206 X.Y.S.2d 783. 
786, tin- court says: 

“A debt to be attachable must he ‘past due or * * * 
yet to become due, certainly or upon demand of the 
judgment debtor’ (CTLIt 5201, subd. [a]). Where 
a duty to pay is conditioned on the creditor’s future 
performance, or upon contractual contingencies, there 
is no debt certain to become due (see Slieehy v. Madi¬ 
son Sq. Harden Corp., 266 X.Y. 44. 47. 10.3 X.K. 63.3; 
Herrmann k Grace v. City of Xew York. 1.30 App. 
Div. 531, 535, 114 X.Y.S. 1107, 1111, a fid. 100 X.Y. 000 
03 X.K. 376).” 

See also Mobil Oil Corporation v. Lorotro, 65 Misc.2d 720, 
318 XA .S.2d 080, and Suffolk Auto Liquidators, Inc. v. 
Eastern Auto Auction Inc., 343 X.Y.S.2d 800. At page 808 
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of the last cited ease, the court says: 

”... intangibles are not subject to attachment or 
levy where they are of a contingent nature and may 
or may not In-come due depending upon future per¬ 
formance or the occurrence or nonoccurrence of a 
future event or other contractual contingency. (Sheehv 
v. Madison Square Harden Corp., 2<>f> X.Y. 44. 193 
X.E. f>33; Frederick v. Chicago Hearing Metal Co., 
221 App. Div. uSH, 224 X.Y.S. *»2f>: Hermann & (iraee 
v. City, 130 App. Div. 531, 114 X.Y.S. 1107. afT’d 109 
X.Y. MM), 93 X.K. 37(1).” 

See also David I). Siegel, /‘ractice Commentary to Cl’Idt 
$ 5201(a), McK dl. * 5201(a), pp. 24-25, where it is stated: 

“Subd. (a) governs debts ami causes of action. 
Subd. (b) is sweeping in its language, and permits 
enforcement against ‘any property which could be 
assigned or transferred’. If one were to give the word 
‘property therein its broadest possible meaning, subd. 
(1>) would make subd. (a) superfluous. If subd. (a, 
is to have any meaning, it would have to be construed 
as a modifiaction, to the extent necessary, of subd. (b), 
and where the thing sought is a debt alleged to exist in 
favor of the judgment debtor, it is subject to levy only 
where it ‘is . . . to become due, certainly or upon 
demand'. That would eliminate from lery continyent 
debts not certain to become due to the judgment 
debtor." (Emphasis supplied) 

It is precisely this problem which K. Robert Runten. .Jr„ 
Assistant (Jeneral Counsel of Mass. Mutual, had in mind 
when in his letter of .January 10. 19(W to Simon (Trustee’s 
Exhibit It in evidence) regarding the Heist restraining no- 
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tice, he said: 

“There is some question in rny mind as to whether or 
not the restraining notice is effective as to commis¬ 
sions coming due, you in the future so I would suggest 
that your attorney make every effort to lift the re¬ 
straining notice or get a consent letter from the plain¬ 
tiff’s attorney for us to pay over commissions falling 
due.” (Emphasis supplied) 

His point was well taken, and is equally applicable to 

Stuart’s levy. 

• ••••• 
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Objections to Special Master’s Report, and 
Supplemental Report. 

Robert B. Schindler, as Trustee in Bankruptcy of Law¬ 
rence E. Simon, Bankrupt, Jntervenor in the above entitled 
action, by Sheldon Lowe, his attorney, objects to the Report 
of lion. Gerard L. Goettel, Special Master herein, dated 
January 30, 1074. as corrected by letter dated February 
20, 1074, and the Supplemental Report of said Special 
Master, dated March 11, 1074. which were filed in the office 
of the Clerk of this Court on the 11th day of March, 1074. 
and respectfully shows to the Court that in the several 
respects hereinafter mentioned, the Special Master has 
erred, to the prejudice of the Intervenor, the errors being 
specified as follows: 

1. The Special Master erred at page 4 of his Report, as 
corrected, in that he failed to find that Si' ion kept records 
of both commissions and renewal commissions in New York 
City. 

2. The Special Master erred at page 14 of his Report, 
as corrected, in finding that Simon’s renewal commissions 
have an aspect of wages about them. This finding is in¬ 
consistent with the finding made by the Special Master at 
page 4 of his Report, as corrected, that Simon was not an 
employee of Massachusetts Mutual but was an independent 
contractor. 

3. The Special Master erred at page 14 of his Report, 
as corrected, in concluding that assignments of renewal 
commissions, such as that in the case at bar. have been 
found valid by the courts. Moreover, the authorities cited 
by the Special Master do not support such conclusion, and 
the citation of New York authorities is inconsistent with 
the conclusion of the Special Master tha‘ Massachusetts 
law is applicable in determining the validity and perfection 
of such assignment. 
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Objections to Special Master’s Report, and 
Supplemental Report. 

4. 'I'li** Special Master erred at pages 15-10 of his Re¬ 
port, as corrected, in statin# that the assignment was con¬ 
tinued, and recorded pursuant to the U.C.C. The Third 
National Bank filed l’CC-1 forms of Financing Statements 
in New York and Massachusetts. As the Special Master 
states at page 10, the Trustee contends that Third National 
Bank was required to file Continuation Statements and 
not Financing Statements. Assuming arguendo that that 
Third National Bank filed appropriate forms to perfect 
and continue its security interest in the renewal commis¬ 
sions. it is the Trustee’s contention that the claim of tin- 
bank is fraudulent under Section 07d of the Bankruptcy 
Act and Section 270 et seq of the Debtor and Creditor Law 
of New York. 

5. The Special Master erred at pages 10-17 of his Re¬ 
port, as corrected, in stating that Massachusetts has the 
most significant contacts with the filing of the security in¬ 
terest in the renewal commissions and that Massachusetts 
law should he applicable. It is the Trustee’s contention 
that if the validity of the assignment on November 10. lifts 
of renewal commissions by Simon to Third National Bank 
is governed by Massachusetts law then in effect, such as¬ 
signment is invalid as against the Trustee. It is the further 
contention of the Trustee that subsequent to the enactment 
of tlx* Filiform Commercial Code in Massachusetts and 
New York, under the law of both jurisdictions tin* New 
York Filiform Commercial Code governs the continuation 
and perfection of the assignment, assuming it to be valid. 

<*. The Special Master erred at pages lS-lif of his Re¬ 
port, as corrected, in concluding that the assignment of 
renewal commissions by Simon to Third National Bank on 
November 1(1, liflS was valid as against the Trustee under 
Massachusetts law, in concluding that the renewal commis- 
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Objections to Special Master’s Report, and 
Supplemental Report. 

sions are much more in the nature of a eontraet right than 
an account receivable; and in concluding that there is some 
question as to the applicability of Taylor v. Barton Child 
Company , 228 Mass. 12(>, 117 N.E. 411 (1!>17) since the en¬ 
actment in 1945 of Chapter 107A of the Massachusetts 
General Law. This statute was enacted eight years after 
the execution of the assignment in question and did not 
have retroactive effect. 

7. The Special Master erred at pages 19-20 of his Re¬ 
port, as corrected, in finding that the assignment in the 
instant case was similar to an assignment of wages. His 
reliance upon Section 40 of New York’s Personal Property 
Law is erroneous. The assignment in the instant ea-e was 
executed on November 10, 1938, prior to the enactment of 
the New York Statute, which has no retroactive effect. 
Moreover, the Special Master had previously found that 
Massachusetts law was applicable. 

8. The Special Master erred at page 21 of his Report, as 
corrected, in finding that the assignment of renewal com 
missions is similar to an assignment of wages. The assign¬ 
ment of renewal commissions is similar to an assignment 
of accounts receivable. 

9. The Special Master erred at page 22 of his Report, 
as corrected, in finding that the pertinent records with re¬ 
spect to renewal commissions were kept in Massachusetts; 
that from Simon’s own records all he could tell was that 
he had sold the policy and that a renewal premium was 
“due” on a given anniversary date, and that the operable 
act which vested the commission, the receipt of the pre¬ 
mium by the insurance company in Massachusetts is not re¬ 
flected in Simon’s records. Said findings are not only not 
supported by the record, but are contrary to tin- evidence 
adduced. Moreover, neither the date nor the place of pay- 
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Objections to Special Master’s Report, and 
Supplemental Rf port. 

merit of renewal premiums is relevant to the determina¬ 
tion of the validity of the assignment of renewal commis¬ 
sion:., which was executed on November 10, l!JdS. 

10. The Sjiecial Master erred at pap* 2d of his Report, 
as corrected, in concluding that \ 10-102(2) or the New 
York Uniform Commercial Code is not applicable to tin- 
assignment in the instant case. The case of In R< Appli¬ 
ance Racking and Wan house ('org., 47a F.2d loll, lOld 
(2d Cir. 1072), upon which the Special Master relies does 
not support this conclusion, and is distinguishable. 

11. The Special Master erred at pages 24-25 of his Re¬ 
port, as corrected, in concluding that even if New York’s 
law was applied for all purposes, its I’.C.C. would not 
apply to an assignment of renewal commissions, since Sec¬ 
tion 0-104 thereof states that Article 0 does not apply to a 
“transfer of a claim for wages, salary or other compensa¬ 
tion of an emploi/ee". (emphasis supplied) The Special 
Master erred in finding that Simon was an “employee” 
within the meaning of the aforesaid section. Simon was 
not an employee of Massachusetts Mutual but was an in¬ 
dependent contractor. The Special Master so found at 
page 4 of his Report, as corrected. 

12. The Special Master erred at page 27 of his Report, 
as corrected, in stating that at the time the Stuart judg¬ 
ment was perfected there was only one other outstanding 
lien, that being that assignment of renewal com' lissions to 
tin* Third National Bank. The assignment of renewal com¬ 
missions to the Third National Bank did not create a lien 
thereon, and did not constitute a valid security interest 
therein. 

Id. The Special Master erred at page 27 of his Report, 
as corrected, in stating that as between Third National 
Bank and Stuart, the latter has stipulated that the Bank 
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Objections to Special Master’s Report, and 
Supplemental Report. 

lias priority as to all renewal commissions payable under 
the contract, and the Hank has concede* 1 Stuart’s priority 
to all sums resulting from floor plan payments and per¬ 
sonal commissions. Although this stipulation was entered 
into prior to the trial of this action and prevailed during 
the trial, after its conclusion, and in the Reply I’ost-Trial 
Memorandum of Stuart, at the lust page thereof it is stated: 

“ . . . Thus, in addition to the sum due and owing to 
Simon on January 1!), 1%S, there must he added any 
subsequent renewal commissions or floor plan payments 
held by Massachusetts Mutual on behalf of Simon, in 
order to satisfy the judgment pursuant to which the 
levy was served.” (Emphasis Supplied) 

14. The Special Master erred at pages 27-2* of his Re¬ 
port, as corrected, in finding that Stuart's levy validly at¬ 
tached to floor plan payments and personal commissions 
in excess of the sum of $7,titbecause it was of a con¬ 
tinuing nature. The levy validly attached to the stated 
sum because it was in the possession of Massachusetts 
Mutual at the time thereof. The subsequent payments, 
being contingent in nature, the levy did not attach thereto. 

15. The Special Master erred at pages 33-34 of his Re¬ 
port, as corrected, in stating that Stuart is the priority 
claimant to the floor plan payments and personal commis¬ 
sions of Simon, at least to those which accrued prior to the 
appointment of the Trustee in Bankruptcy. If Stuart’s 
levy is valid in a sum in excess of $7,(>0<i.S5, then the said 
levy extends not only to the floor plan payments and per¬ 
sonal commissions of Simon, but also to renewal commis¬ 
sions. 

1(5. The Special Master erred at page 3!) of his Report, 
as corrected, in stating that the lien of the Third National 
Rank survived the petition in bankruptcy and vested tin; 
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Objections to Special Master’s Report, ami 
Supplemental Report. 

renewal commissions due when the renewal premiums were 
paid wdtli a relation hack to the time prior to the hank 
ruptcy when the policies were sold. As of the date of 
the filing of the petition, the Trustee, as a lien creditor, had 
a superior claim not only to the renewal commissions which 
accrued subsequent to the date of bankruptcy, but to those 
which accrued prior thereto. 

17. The Special Master erred at page 42 of his Report, 
as corrected, in concluding that Simon was entitled to floor 
plan payments which accrued after .January 1, l!)71. The 
said floor plan payments constitute assets belonging to this 
estate and, therefore, the Trustee in Bankruptcy lias a supe¬ 
rior claim thereto. 

IS. The Special Master erred at pages 2 d of his Sup 
plemental Report in renewing his finding that Simon failed 
to keep records of both commissions and renewal commis¬ 
sions in New York City. Said finding is not only sup¬ 
ported by the record, but is contrary to the evidence ad¬ 
duced. Moreover, neither the date nor the place of pay¬ 
ment of renewal premiums is relevant to the determination 
of the validity of the assignment of renewal commissions, 
which was executed on November 10, 1938. 

Dated: New York, New York, April 11, 1974. 
Respectfully submitted, 


SmajKjN Down 
Attorney for Robert B. 
Schindler, Trustee etc.- 
Intervenor 
41 Hast 42nd Street 
New York, N. Y. 10017 
Tel. No. 9S0-1122 
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Memorandum. 

Frankel, D.J. 

The court has reviewed the record and the scholarly 
Report of the Hon. Gerard L. Goettel. The proposed 
findings of fact, far from seeming clearly erroneous, ap¬ 
pear to he solidly grounded in the record. The ultimate 
conclusions of law are likewise approved, though the court 
has reservations about nonessential propositions of law 
stated as alternative grounds for some of the proposed 
rulings. While the welter of issues with which the able 
magistrate struggled could not have failed to generate at 
least a few grounds of possible difference, and while those 
the court has found are in no instance significant for the 
final result, it seems fitting to mention the points of diver¬ 
gence for such further proceedings as any party may 
choose to pursue. 

1. The court does not join in the magistrate’s reliance 
on New ^ ork I .C.C. § 9-102(1) as an additional ground for 
finding that “under any approach” Massachusetts law 
would govern. See Report at 17-18. Where intangible 
personal property such as a “contract right” is involved, 
the situs choice-of-law rule expressed in §0-102(1) is dis¬ 
placed by the provisions of §0-103. See Official Com¬ 
ments to § 0-103, Nos. 1 and 2. It is the latter provision, 
as the magistrate subsequently concludes, which governs 
choice-of-law questions, assuming, of course, that the 
U.C.C. is applicable at all. 

2. It might be doubted whether the magistrate's valiant 
struggle with New York U.C.C. §9-103(1) is absolutely 
necessary. Simon made the questioned assignment in 
1038, and the last advance was effected in 1060. Simon 
ceased to be plaintiff’s agent in 1062, almost two years 
before the enactment of the C.C.C. in New York. See N.Y. 
U.C.C. § 10-105. The magistral’s studies were necessary, 
however, because the New York version of the Code con¬ 
tains special transition provisions governing the continued 
validity of pre-Code security interests. See §10-102(2) 
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and point 4, infra. Whether these New York provisions 
are applicable to the 1938 assignment required an exam¬ 
ination of §9-103(1). Having traced tin* course of the 
magistrate’s meticulous analysis on this point, the court 
adopts his finding that the pertinent records at the per¬ 
tinent time were in Massachusetts. 

3. A related matter—to which the parties have not paid 
particular attention and which the magistrate under¬ 
standably passed over—is how the bank’s advances follow¬ 
ing the adoption of the U.C.C. in Massachusetts should be 
treated—that is to say, whether these later advances should 
be deemed governed by the Code. I’nlike New York, 
Massachusetts did not choose to enact special transition 
provisions for Article 9 interests. Instead, transactions 
validly entered prior to October 1, 1958, are deemed to be 
governed by pre-Code law. In the circumstances of this 
case, the bank's security interest attached, to the extent of 
the advances, after the Code’s effective date. However, 
these interests were created by virtue of a pre-Code as¬ 
signment which by its terms covered all future advances. 
This agreement was intended to govern the rights and 
liabilities of the parties, and was never amended or re¬ 
placed. After examining the subtleties of this question— 
particularly whether a “transaction” occurs, for purposes 
of the transition provision, at the time of the last step 
necessary for the attachment of the interest,*—the court 
concludes that here it was the 1938 agreement evidencing 
the intent of the parties to create the interest which is the 
controlling transaction with regard ‘o the transition pro¬ 
vision. See §9-102(1); Empire Li/ ns. Co. of America 
v. Valdak Corf)., 408 F.2d 330, 333 ,."th Cir. 1972); ef. 
Charles S. Martin Distributing Co. v. First National Hank 
of Hlakehf, 152 S.E. 2d 599 (Ha. App. 1900). 

•See Coogan, Hogan & Vagts, Secured Transactions under 
I §5.03(3] (1973). 
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Memorandum. 

4. This court floes not share the magistrate's view that 
In re Appliance Packing <f Warehousing Corp., 47') F.2d 
Kill (2d C’ir. 1973), would supply alternative grounds for 
sustaining the result herein—specifically, grounds for 
avoiding the requirements of § 10-102(2)(c), if New fork’s 
IT.C.C. were applicable. See Report pp. 23-4. The cited 
decision held the IJ.C.C. inapplicable to the entirely dis¬ 
tinguishable events there in question. Here, if New York 
law applied, the special transitional provisions in § 10-102 
would appear to have become applicable to the facts in 
controversy. 

5. This court has reservations about another of Magis¬ 
trate Ooettel’s alternative holdings—that I Article 9 

would be inapplicable to renewal commissions because 
these are to be treated as “wages, .alary or other com¬ 
pensation of an employee” under ^ ft 104(d). At least the 
authorities cited in this connection seem questionable in 
this application. And the finding that Simon was an “in¬ 
dependent contractor,’’ well founded in the record, gene¬ 
rates some discomfort in treating him as an “employee.” 
On the other hand, the essential policy purposes of the 
§9-104(d) exclusion might readily be deemed pertinent, 
and no party here has mounted persuasive arguments for 
a contrary view. Given the fact that the point is not in¬ 
dispensable for decision herein, it may be left candidly, 
if not satisfyinglv, in this state of doubt. 


In sum, the court approves and adopts the rulings pro¬ 
posed by Magistrate Goettel. Proposed .judgments should 
be submitted on notice. 

It is so ordered. 

Dated: New York, New York 
July 3, 1974 

Marvin K. Frankel 
U.S.D.J. 
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Final Judgment. 

This action having conn* on for trial before the Court, 
the Honorable .Marvin K. Frankel presiding, and the issues 
having been referred to the Honorable (Jerard L. (loettcl, 
and the issues having been duly tried, and the Special 
Master having rendered his Report and Supplementary 
Report herein, and this Court liaving confirmed said Report 
and Supplementary Report in their entirety by decision 
dated July .‘5, 1974, it is hereby 

Ordered that out of the sum of $144,.‘1H2.2L' in the Regis¬ 
try of the Court, the < 'lock of the Court pay out the follow¬ 
ing amounts: 

(1) To plaintiff’s counsel, Rost, Hopkins & Dernott, 
the stun of $15,920.48; 

(2) To defendant Third National Rank of Hampden 
County the sum of $87,050.97; 

C!) To defendant Dasha Auerbach Stuart, Execu 
trix under the Will of Josef Auerbach, the sum of 
$41,4ii4.77; and it is further 

Ordered and adjudged that plaintiff Massachusetts Mu¬ 
tual Life Insurance Company shall pay from the monies 
held in escrow by it prior to January 1, 1973, the following 
sums to the following persons; • 

(1) To defendant Third National Rank of Hampden 
County the sum of $70,711.20; 

(2) To defendant Dasha Auerbach Stuart, Execu¬ 
trix under the Will of Josef Auerbach, the sum of 
$71,000.00 plus interest at the legal rate from December 
27. 1967, less (a) the $41,404.77 paid as provided above, 
and (It) the sum of $.‘1,540.20. 

(.'<) To the Intervenor Robert R. Schindler, as Trus¬ 
tee in Rankruptcy of Lawrence E. Simon, any floor 
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Final Judgment. 

plan payments for the year 1070 remaining after the 
distribution to the defendant Stuart described in para¬ 
graph (2) above; 

(4) To defendant Lawrence E. Simon, any floor plan 
payments accruing after January 1, 1071 remaining 
after the distributions described in paragraphs (2) 
and (3) above; and it is further 

Ordered and abridged that plaintiff, Massachusetts Mu 
tual Life Insurance Company shall pay out of any renewal 
commissions which have accrued to the account of Law¬ 
rence E. Simon since January 1, 1073 the following sums: 

(1) To defendant Third National Bank of Hampden 
County an amount computed as follows: $144,335.45 
plus interest at the rate of fi 1 S/< from May 12, 107 m to 
date of payment, less the $157,762.17 paid as described 
above; 

(2) To Intervenor Robert B. Schindler, as Trustee 
in Bankruptcy of Lawrence E. Simon, any sums re¬ 
maining after making the above payments described 
in paragraph (1). 

Dated: New York, New York, July 20th, 1074 

Marvin E. Fraxkei. 

r.s.n.j. 

M.A. 

Judgment Entered: July 31, 1074 
Raymond F. Burohardt 
Clerk 

A True Cory 

Raymond F. Bcrghardt, Clerk. 

By E. Becker 
Deputy Clerk 
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Notice of Appeal. 

Notice is hereby given that Robert B. Schindler, as 
Trustee in Bankruptcy of Lawrence E. Simon, Bankrupt, 
Intervenor above named, hereby appeals to the I'nited 
States Court of Appeals for the Second Circuit from the 
final judgment entered in this action on July 31, 1!»74. 

Sheldon Lowk 
Sheldon Lowe 

Attorney for Robert B. Schindler, 
as Trustee in Bankruptcy of 
Lawrence E. Simon, Bankrupt, 
Intervenor. 
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